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INTRODUCTION 

This case arises out of Plaintiffs’ efforts to re-litigate the issue of whether the 

federal courts should mandate U.S. citizenship for persons born in American Samoa, 

even though a similar group of U.S. nationals from American Samoa and another 

nonprofit organization previously litigated—and lost—a substantively identical case 

in the D.C. Circuit.  See Tuaua v. United States, 788 F.3d 300 (D.C. Cir. 2015), cert. 

denied 136 S.Ct. 2461 (2016).  Indeed, Plaintiffs in this case are represented by some 

of the same counsel who represented the Tuaua plaintiffs, they filed suit in Utah less 

than two years after the Supreme Court denied certiorari in Tuaua, and they asked 

the district court for the same relief that the plaintiffs had already sought (and failed 

to achieve) in Tuaua.  After these Plaintiffs procured that unprecedented relief from 

the district court, a panel of this Court reversed, recognizing the problems with 

imposing U.S. citizenship on the people of American Samoa over their objection. 

The only material difference between this case and Tuaua is that the views of 

the American Samoan people are stronger and clearer in this Court.  After the panel 

reversed the district court in this case, the Fono (the bicameral legislature of 

American Samoa) passed a concurrent resolution expressing its support for the 

panel’s decision.  See S. Con. Res. No. 37-3, 37th Leg., 2d Reg. Sess. (Am. Sam. 

2021) (attached hereto as Exhibit A).  This resolution passed unanimously, without 

a single dissenting vote in either house of the American Samoa legislature.  It 
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expresses the united views of the democratically elected government of American 

Samoa regarding the panel’s decision in Fitisemanu:  the people of American Samoa 

are categorically opposed to having federal courts change their citizenship status. 

The majority opinion (authored by Judge Lucero and joined in large part by 

Chief Judge Tymkovich) determined that “neither constitutional text nor Supreme 

Court precedent demands the district court’s interpretation of the Citizenship Clause 

of the Fourteenth Amendment.”  Fitisemanu v. United States, 1 F.4th 862, 864 (10th 

Cir. 2021).  Because the geographic scope of the Citizenship Clause is ambiguous, 

it does not apply to American Samoa, an unincorporated territory, “by its own 

terms.”  Id. at 875.  Moreover, the panel decision noted that “consistent historical 

practice” supports a “narrow interpretation” of the geographic scope of the 

Citizenship Clause.  Id. at 877.  Specifically, “Congress has always wielded plenary 

authority over the citizenship status of unincorporated territories,” and “[r]esidents 

of Puerto Rico, Guam, the Northern Mariana Islands, and the U.S. Virgin Islands 

each enjoy birthright citizenship by an act of Congress.”  Id.  The panel decision thus 

“leave[s] the citizenship status of American Samoans in the hands of Congress.”  Id.; 

see also id. at 883 (Tymkovich, C.J., concurring).   

The panel decision is eminently correct and does not warrant further review.  

Rehearing en banc generally “is not favored and ordinarily will not be ordered.”  

Fed. R. App. P. 35(a).  In this Circuit in particular, en banc review is an 
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“[e]xtraordinary procedure” that is especially “disfavored” because of “the fact that, 

before any published panel opinion issues, it is generally circulated to the full court 

and every judge on the court is given an opportunity to comment.”  10th Cir. R. 

35.1(A).  The panel decision correctly determines that, as it has been for every other 

U.S. territory, the question whether to extend U.S. citizenship to the people of 

American Samoa is a question for Congress, not the courts.  That conclusion is 

consistent with more than a century of consistent historical practice, and it does not 

warrant further judicial review. 

BACKGROUND 

American Samoa is an unincorporated U.S. territory in the South Pacific 

Ocean with a unique cultural, historical, and political heritage.  In 1900, American 

Samoa’s tribal leaders voluntarily ceded sovereignty of the Samoan Islands to the 

United States.  See Cession of Tutuila & Aunu’u, Tutuila Samoa-U.S., Apr. 17, 1900, 

available at https://bit.ly/2yYwMN7.  Unlike all other U.S. territories, “American 

Samoa has never been conquered, never been taken as a prize of war, and never been 

annexed against the will of [its] people.”  See Statement of Hon. Eni F.H. 

Faleomavaega before the United Nations Special Comm. on Decolonization (C-24) 

at the Caribbean Reg’l Seminar to Review the Political, Econ. & Soc. Conditions in 

the Small Island Non-Self-Governing Territories (May 23, 2001), available at 

https://bit.ly/2WkwfyE.  Since it voluntarily became a U.S. territory in 1900, 
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American Samoa has been a predominantly self-governing territory and has worked 

together with the United States to curate a unique relationship between the U.S. 

Government and American Samoa.   

The United States has always considered each territory individually and, as a 

result of this approach, the relationship between the United States and each of its 

territories has changed over time in response to the will of the people inhabiting 

them.  Over time, “Congress has conferred American citizenship on the peoples of 

all other inhabited unincorporated territories—Puerto Rico, Guam, the U.S. Virgin 

Islands, and others—but not the people of American Samoa.”  Fitisemanu, 1 F.4th 

at 865.  That means that people born in American Samoa are U.S. nationals, not U.S. 

citizens.  They “owe[] permanent allegiance to the United States,” 8 U.S.C. 

§ 1101(a)(22), may work and travel freely in the United States, and “receive certain 

advantages in the naturalization process” (e.g., may apply for citizenship without 

satisfying permanent-residency requirements).  Fitisemanu, 1 F.4th at 865. 

In July 2012, five U.S. nationals from American Samoa and a nonprofit 

organization filed a complaint for declaratory and injunctive relief in the U.S. 

District Court for the District of Columbia, asking the court to declare “that persons 

born in American Samoa are citizens of the United States by virtue of the Citizenship 

Clause.”  See Compl. for Declaratory & Injunctive Relief ¶ 9, Tuaua v. United States, 

951 F.Supp.2d 88 (D.D.C. 2013) (No. 1:12-cv-01143), 2012 WL 2848713.  The 
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Tuaua plaintiffs were unsuccessful in the district court and, on appeal, a 3-0 panel of 

the U.S. Court of Appeals for the District of Columbia affirmed, declining to impose 

birthright citizenship on American Samoans over the objections of its democratically 

elected government.  The D.C. Circuit explained that “to impose citizenship by 

judicial fiat” would require the court to “override the democratic prerogatives of the 

American Samoan people themselves,” and accordingly held that “[t]he imposition 

of citizenship on the American Samoan territory is impractical and anomalous at 

a . . . fundamental level.”  Tuaua, 788 F.3d at 302, 310.  The Supreme Court denied 

certiorari on June 13, 2016.  See Tuaua v. United States, 136 S.Ct. 2461 (2016) (U.S. 

No. 15-981).   

Not satisfied with that decision, three different U.S. nationals from American 

Samoa and another nonprofit organization (represented by some of the same counsel 

who represented the Tuaua plaintiffs) filed the underlying complaint for declaratory 

and injunctive relief in March 2018, asking the U.S. District Court for the District of 

Utah to revisit the very same question that Tuaua addressed, to forge an 

unprecedented path, and to declare that the Citizenship Clause of the Fourteenth 

Amendment applies to all persons born in American Samoa.  See generally Compl. 

for Declaratory & Injunctive Relief, Fitisemanu v. United States, 426 F.Supp.3d 

1155 (D. Utah 2019) (No. 1:18-cv-36), 2018 WL 1602865.  The district court 

obliged.  In a memorandum decision and order granting Plaintiffs’ motion for 
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summary judgment and denying the U.S. Government’s and Intervenors’ motions to 

dismiss, the district court broke new ground and held for the first time—over the 

objections of American Samoa’s democratically elected representatives, despite the 

territory’s unique cultural and historical circumstances, and contrary to every other 

court to have considered the issue—that the Citizenship Clause of the Fourteenth 

Amendment extends birthright citizenship to all persons born in American Samoa.  

See generally Fitisemanu, 426 F.Supp.3d 1155. 

On appeal, a divided panel of this Court (Chief Judge Tymkovich and Judges 

Lucero and Bacharach) reversed.  The majority opinion (authored by Judge Lucero 

and joined in large part by Chief Judge Tymkovich) held that “the Citizenship Clause 

leaves its geographic scope ambiguous,” and declined to extend birthright 

citizenship to American Samoa, recognizing “that Congress plays the preeminent 

role in the determination of citizenship in unincorporated territorial lands, and that 

the courts play but a subordinate role in the process.”  Fitisemanu, 1 F.4th at 864–

65, 875.  The panel decision thus “leave[s] the citizenship status of American 

Samoans in the hands of Congress.”  Id. at 877; see also id. at 883 (Tymkovich, C.J., 

concurring).  Judge Bacharach dissented.  He disagreed with the majority’s analysis 

of the Citizenship Clause, contended that the Citizenship Clause “unambiguously 

applies to natives of American Samoa,” and would have held in the alternative that, 

even if the geographic scope of the Citizenship Clause were ambiguous, it would 
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still apply because the right to citizenship is fundamental and its application in 

American Samoa would be neither impracticable nor anomalous.  See id. at 883–907 

(Bacharach, J., dissenting).  And while Judge Bacharach acknowledged that his 

reasoning would create a circuit split, he expressed his view that each of the six other 

circuits’ contrary opinions were wrongly decided.  Id. at 907.   

Plaintiffs filed their petition for rehearing en banc on July 30, 2021, ECF No. 

10847365, and this Court directed Appellants to file a response, ECF No. 10847619. 

ARGUMENT 

I. The Panel Decision Correctly Applies Supreme Court Precedent, and also 
Is Consistent with Decisions from the D.C. Circuit and At Least Four 
Other Circuits. 

The Supreme Court has consistently and repeatedly admonished that 

“questions of extraterritoriality turn on objective factors and practical concerns, not 

formalism,” and courts considering whether a particular provision of the 

Constitution applies to a particular U.S. territory must consider whether its 

application “would be ‘impracticable and anomalous,’” considering the “particular 

circumstances” of the territory.  Boumediene v. Bush, 553 U.S. 723, 759, 764 (2008) 

(quoting Reid v. Covert, 354 U.S. 1, 74–75 (1957)); see also, e.g., Downes v. Bidwell, 

182 U.S. 244, 293 (1901) (White, J., concurring) (“[T]he determination of what 

particular provision of the Constitution is applicable . . . involves an inquiry into the 

situation of the territory and its relations to the United States.”).  The panel decision 
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faithfully followed the Supreme Court’s instructions in reaching its conclusion that 

the text of the Citizenship Clause is ambiguous and that “[c]onsistent historical 

practice suggests this textual ambiguity be resolved so as to leave the citizenship 

status of American Samoans in the hands of Congress.”  Fitisemanu, 1 F.4th at 877; 

see also id. at at 883 (Tymkovich, C.J., concurring). 

Plaintiffs’ petition insists that the panel contravenes Supreme Court precedent 

by wrongly “extending” the Insular Cases and “refusing to apply” United States v. 

Wong Kim Ark, 169 U.S. 649 (1898).  See Pet. for Reh’g En Banc (“Pet.”) at 1–4, 7–

13.  Neither contention is true, nor warrants rehearing en banc.   

First, Plaintiffs make much of the Supreme Court’s case-specific decision not 

to “extend” the Insular Cases in Financial Oversight and Management Board for 

Puerto Rico v. Aurelius Investment, LLC, 140 S.Ct. 1649 (2020), asserting in their 

petition for rehearing that the Supreme Court “admonished in Aurelius that the 

Insular Cases should not be extended to issues they did not reach.”  Pet. at 7 (citing 

Aurelius, 140 S.Ct. at 1665).  Plaintiffs go so far as to claim that the panel decision 

in this case is “directly contrary to the Supreme Court’s holding in Aurelius.”  Id. at 

8.  That is a bold mischaracterization of Aurelius that seeks to manufacture conflict 

where there is none.  The holding of Aurelius is “that the Constitution’s 

Appointments Clause applies to the appointment of officers of the United States with 

powers and duties in and in relation to Puerto Rico, but that the congressionally 
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mandated process for selecting members of the Financial Oversight and 

Management Board for Puerto Rico does not violate that Clause.”  140 S.Ct. at 1665.  

That holding has nothing to do with this case, nor with the Insular Cases.   

Indeed, the Supreme Court expressly declined to “consider the request by 

some of the parties that we overrule the much-criticized ‘Insular Cases’ and their 

progeny,” simply stating:  “Those cases did not reach this issue, and whatever their 

continued validity we will not extend them in these cases.”  Id.  In other words, the 

Supreme Court merely concluded that the Insular Cases “did not reach” the question 

before it, and so determined that there was no need to “extend” them in that case 

because its disposition did not turn on those cases.  Id. 

The Supreme Court thus expressly did not overrule the Insular Cases, and it 

certainly did not announce (implicitly or explicitly) any kind of categorical rule 

against “extending” the Insular Cases or applying them in other cases as appropriate.  

Moreover, in a subsequent decision issued the same Term as Aurelius, the Supreme 

Court reaffirmed that “the Court has ruled that, under some circumstances, foreign 

citizens in the U.S. Territories—or in ‘a territory’ under the ‘indefinite’ and 

‘complete and total control’ and ‘within the constant jurisdiction’ of the United 

States—may possess certain constitutional rights,” but that “the Court has not 

allowed foreign citizens outside the United States or such U.S. territory to assert 

rights under the U.S. Constitution,” citing Downes in an accompanying footnote 

Appellate Case: 20-4017     Document: 010110577105     Date Filed: 09/15/2021     Page: 14 



 

10 
 

regarding the “extraterritorial application of organic law.”  See Agency for Int’l Dev. 

v. All. for Open Soc’y Int’l, Inc., 140 S.Ct. 2082, 2086–87 & n.* (2020).  Aurelius 

thus is not the silver bullet Plaintiffs’ petition would have it be.  And, as the panel 

decision explains, the Insular Cases are “plainly relevant” here, in a case involving 

Plaintiffs’ request to extend a constitutional provision to an unincorporated territory.  

See Fitisemanu, 1 F.4th at 869–71, 873–74. 

Second, and beyond their manufactured conflict with Aurelius, Plaintiffs are 

equally wrong in asserting that the panel decision contravenes Supreme Court and 

Tenth Circuit precedent by “refusing to apply Wong Kim Ark.”  Pet. at 9–13.  The 

panel decision thoroughly explains its decision between applying the Insular Cases, 

which it describes as “a string of Supreme Court decisions issued at the turn of the 

twentieth century that addressed how the Constitution applies to unincorporated 

territories,” and applying Wong Kim Ark, “a case in which the Supreme Court 

considered the Citizenship Clause’s guarantee of birthright citizenship to those born 

in the United States.”  Fitisemanu, 1 F.4th at 869; see also id. at 869–75.  Ultimately, 

the Court concluded that the Insular Cases “provide the more relevant, workable, 

and, as applied here, just standard” for several reasons, including that:  (1) “the 

Insular Cases were written with the type of issue presented by this case in mind, 

whereas Wong Kim Ark was not;” (2) “the district court overread the weight accorded 

English common law by Wong Kim Ark;” and (3) “the Insular Cases permit this court 
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to respect the wishes of the American Samoan people, whereas Wong Kim Ark would 

support the imposition of citizenship on unwilling recipients.”  Id. at 873. 

Plaintiffs’ insistence that the panel decision contravenes Supreme Court 

precedent by refusing to apply Wong Kim Ark is fatally undermined by the fact that 

the Tuaua plaintiffs (represented by some of the same counsel as Plaintiffs in this 

case) made the exact same arguments in their petition for writ of certiorari, which 

the Supreme Court denied.  See generally Pet. for a Writ of Cert., Tuaua v. United 

States, 136 S.Ct. 2461 (2016) (No. 15-981), 2016 WL 386730.  For example, the 

Tuaua petition lamented that the D.C. Circuit had purportedly “disregarded” Wong 

Kim Ark and other “relevant precedents” and had “relied instead on the Insular 

Cases, a series of decisions that concerned neither the Citizenship Clause nor 

American Samoa.”  Id. at 3–4.  The petition specifically argued that the D.C. 

Circuit’s decision “failed to heed [the Supreme Court’s] case law construing the 

[Citizenship] Clause, arbitrarily confining [the Supreme Court’s] decision in Wong 

Kim Ark to its facts.”  Id. at 19; see also id. (“Instead of faithfully applying this 

Court’s relevant precedent, the court below erroneously looked to—and 

unjustifiably expanded—the Insular Cases’ territorial-incorporation doctrine, which 

is inapposite here.  Even if the Insular Cases could be read to support the decision 

below, they themselves are inconsistent with the Constitution and should be 

modified or overruled.”); id. at 24–33 (similar).  The Supreme Court tacitly rejected 
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all of these arguments when it denied certiorari five years ago.  Plaintiffs do not cite 

any recent authority that might support a different result this time around.  See Pet. 

at 9–13. 

Finally, and further underscoring that reconsideration of the panel’s decision 

is unwarranted, the panel decision is in good company.  It aligns the Tenth Circuit 

not only with the D.C. Circuit’s decision in Tuaua, but also with decisions from the 

Second, Third, Fifth, and Ninth Circuits, which have all held that the Citizenship 

Clause of the Fourteenth Amendment does not automatically confer U.S. citizenship 

on persons born in U.S. territories.  See Nolos v. Holder, 611 F.3d 279, 282–84 (5th 

Cir. 2010); Lacap v. INS, 138 F.3d 518, 518–19 (3d Cir. 1998); Valmonte v. INS, 136 

F.3d 914, 915–21 (2d Cir. 1998); Rabang v. INS, 35 F.3d 1449, 1450–54 (9th Cir. 

1994).  Further review could only inject needless uncertainty into a presently 

uniform judicial landscape if the panel’s sound conclusions were revisited. 

II. The Panel Decision Correctly Leaves to Congress and the Political 
Process a Singular Question of Exceptional Importance to American 
Samoa and the American Samoan People. 

Intervenors agree with Plaintiffs that this case raises an exceptionally 

important question.  Indeed, as the democratically elected representatives of the 

American Samoan people, the American Samoa Government and the Honorable 

Aumua Amata are acutely aware of exactly how important the question of U.S. 

citizenship of persons born in American Samoa is to the American Samoan people.  
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But that narrow question is of singular importance to American Samoa and American 

Samoa alone, and the panel decision correctly “leave[s] the citizenship status of 

American Samoans in the hands of Congress,” Fitisemanu, 1 F.4th at 877; see also 

id. at 883 (Tymkovich, C.J., concurring), as it has been in every other case in which 

persons born in overseas territories have been granted birthright citizenship, see id. 

at 865 (majority opinion); see also 48 U.S.C. § 1421 and 8 U.S.C. § 1407 (Guam); 

Jones-Shafroth Act, Pub. L. 64-368, 39 Stat. 951 (1917) (Puerto Rico); Act of Mar. 

24, 1976, Pub. L. 94-241, 90 Stat. 266 (1976) (Commonwealth of the Northern 

Mariana Islands); 8 U.S.C. § 1406 (U.S. Virgin Islands); cf. 8 U.S.C. § 1403 

(Panama Canal Zone).  It is thus up to Congress, the American Samoa Government, 

and the American Samoan people to decide whether to pursue U.S. citizenship, “with 

its concomitant rights, obligations, and implications for cultural identity.”  Tuaua, 

788 F.3d at 311. 

Specifically, the panel decision correctly recognizes “that Congress plays the 

preeminent role in the determination of citizenship in unincorporated territorial 

lands, and that the courts play but a subordinate role in the process.”  Fitisemanu, 1 

F.4th at 864.  And it acknowledges that “the political branches rather than the courts 

are best positioned to consider the wishes of the American Samoan people,” and 

“[t]hose wishes . . . are best acted upon by Congress, as has been the consistent 

historical practice.”  Id. at 880 n.26; see also id. at 883 (Tymkovich, C.J., 
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concurring).  While Plaintiffs and their amici insist that rehearing is necessary to 

avoid “absurd results” involving other U.S. territories, see Pet. at 18, the fact is that 

the panel decision correctly avoids the obvious absurdity that would result from 

singling out American Samoa for differential treatment after more than a century of 

consistent historical practice in which Congress has worked in cooperation with U.S. 

territories to determine the citizenship status of unincorporated territorial inhabitants 

through the democratic political process.  See Fitisemanu, 1 F.4th at 883 

(Tymkovich, C.J., concurring); id. at 864–65, 877 (majority opinion); cf. Jackman v. 

Rosenbaum Co., 260 U.S. 22, 31 (1922) (Holmes, J.) (“If a thing has been practiced 

for two hundred years by common consent, it will need a strong case for the 

Fourteenth Amendment to affect it.”). 

At bottom, the panel decision correctly recognizes that the “settled 

understanding and practice over the past century is that Congress has the authority 

to decide the citizenship status of unincorporated territorial inhabitants.”  

Fitisemanu, 1 F.4th at 883 (Tymkovich, C.J., concurring); see also id. at 864–65, 877 

(majority opinion fully agreeing with the concurrence in relevant part).  The political 

process is able and best situated to account for the varying interests at issue when 

considering whether to extend birthright citizenship on all American Samoans.  

While the individual Plaintiffs may certainly decide to seek U.S. citizenship through 

other avenues, American Samoa has invited Plaintiffs to participate in the existing 
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governmental processes:  In the aftermath of the panel decision, the Legislature of 

American Samoa passed a concurrent resolution expressing unanimous support for 

the panel decision.  See Exhibit A.  That resolution “invites those representing special 

interests supporting the lawyers in the Fitisemanu case to visit American Samoa to 

meet with our elected and traditional leaders, visit with the people in our villages, 

and if convinced the people want U.S. citizenship to be conferred by the U.S. 

Congress, work within the existing governmental processes to hold a referendum on 

the subject.”  Id.  

* * * 

In sum, the panel decision is fully consistent with Supreme Court precedent 

and with more than a century of consistent historical practice.  There is no reason for 

further judicial review. 
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CONCLUSION 

The Court should not order rehearing en banc. 

Respectfully submitted, 
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