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Preface

This Annotated Bibliography was prepared for the Ministry of Justice in late 1997.  It aimed to collect relevant constitutional documents available at that time that reflected or commented on New Zealand’s relationship with six Pacific Island nations.  Those six nations are the Cook Islands, Fiji, Niue, Samoa, Tonga, and Tokelau. 

The Bibliography consists of seven sections; each section contains the pertinent constitutional documents for that Pacific Island nation.  The seventh section is a General category, which contains documents that are relevant to more than one nation.  In each section the documents are organised into parts for easy reference.

The Bibliography is a companion to the Pacific Peoples’ Constitution Report, which is also available on the Ministry’s web site (www.justice.govt.nz).  

Disclaimer

The information contained in this report is not necessarily the view of the Ministry of Justice.  The Ministry of Justice takes no responsibility for error or omission.

_____________________

THE COOK ISLANDS
STATUS:  “SELF-governing Associated State with New Zealand”

Diplomatic Representation:
Cook Islands High Commission, Wellington and Cook Islands Consulate-General, Auckland.

New Zealand Diplomatic Representation:
New Zealand High Commission, Rarotonga.

Cook Island Population in New Zealand:  1991 Census   37,857.

Cook Island Population in Cook Islands:  1991 Census   18,617.
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1. The Nature of the Relationship between New Zealand and the Cook Islands

The Cook Islands are a self-governing nation in free association with New Zealand.  The basis of this relationship is confirmed in the Kirk/Henry Letters of 1973 (document 6.1).  The United Nations accepted that free association with another state was an acceptable form of self-determination and equivalent to independence for international law purposes.  Essentially free association
 with New Zealand means that the Cook Islands is responsible for its own government.  New Zealand remains responsible, in consultation with the Cook Islands, for its external affairs and defence.  One of the fundamental aspects of the relationship is that Cook Islanders remain New Zealand citizens.  Citizenship is a matter particularly personal to a state.  New Zealand has made it clear that the extension of citizenship was because of New Zealand’s high regard for the Cook Islands, and a recognition of the common beliefs and loyalties of the two peoples.

One of the most recent and topical developments of the Cook Islands and New Zealand relationship has been the Winebox Inquiry.  The Court of Appeal was unanimous in affirming the independent status of the Cook Islands, and held that the status of associated statehood did not affect the rules relating to sovereign immunity.  However, the Court held that the agents of the Cook Islands Government must hand over documents to the Inquiry, by applying an exception to sovereign immunity, that it would be indefensible for a friendly state to be party to an attempt to evade or abuse our tax laws.

Another interesting aspect of the Cook Islands-New Zealand relationship is that Cook Islanders who are in New Zealand are able to vote as part of the Overseas Constituency which elects one member to the Cook Islands Parliament.

The Cook Islands experienced a financial crisis which came to a head on 1 March 1996 when the Government implemented a 15 per cent pay-cut for all public servants and Members of Parliament.  This only provided temporary relief and it quickly became necessary further and more drastic measures to be implemented.  Consequently, the number of Government departments was reduced from 52 to 22, and an across the board 50 per cent pay deferment was imposed for two months.  The Government has attempted to address the underlying causes of the crisis by, for example, introducing fiscal responsibility legislation.

In response to the Cook Islands fiscal crisis, the Asian Development Bank, in June 1996, convened a Consultative Group Meeting
 in Suva.  The purposes of the meeting were twofold: first, for the Government of the Cook Islands to present its Public Sector Reform and Economic Recovery Programme to the donor community and discuss strategies and policies regarding sustainable growth and second, to share information on individual donor programmes and co-ordinate donor approaches within a framework.  

In a report, Dr Hilton Root
 a consultant for the Asian Development Bank, submitted that the crisis was due to years of fiscal mismanagement and civil service expansion.  The Cook Island Government
 proposed a five-pronged strategy to cure the crisis which covered: public sector reform, private sector development, financial and economic management, and development of productive sectors.  The plan also considered sustainability and equity issues.  The donors expressed their willingness to assist with implementing the Cook Island Government’s Reform Agenda.  The need for co-ordination of donor inputs was emphasised and it was acknowledged that the Asian Development Bank should continue to facilitate such co-ordination among the donors.  A further meeting was scheduled to be held in 1997.

2. Constitutional Documents

2.1 Order in Council Altering the Boundaries of the Colony of New Zealand 1901

Content:  This Order in Council alters the boundaries of the Colony of New Zealand to include the Cook Island Group and other Islands in the Pacific.  The Order does not name those islands, but gives a geodetic description of their location, which includes Niue.

2.2 Cook and other Islands Government Act 1901

Constitutional and Legal Relevance:  This Act was to provide temporarily for the government of the Cooks and other Islands in the Pacific, within the boundaries of the colony of New Zealand.  The Act was to remain in force until 10 days after the expiration of the next session of Parliament.
Content:  Subject to the Act, the laws in force in the Islands at the commencement of this Act (includes local laws, customs and usages of the native inhabitants, that were not repugnant to general principles of humanity) were to continue until other provision was made.  The statute laws of New Zealand were not be in force, except as the Governor of New Zealand directed, by Order in Council.  The Governor was also empowered to modify or repeal any law in force in the Islands.  The Courts that existed were to continue until other provisions were made, and the jurisdiction of the High Court was extended to all the Islands, with the right of appeal to the New Zealand Supreme Court.

The Federal Parliament (renamed Federal Council)  and Native Councils (renamed Island Councils) that existed at the commencement of this Act were to continue (section 7).  The Niue Island Council was established, and it consisted of not more than nine members.  These members were nominated by the Governor on the recommendation of the Resident Commissioner, (after consultation with the Arikis and inhabitants of the Island).  The Federal Council to have the power to make Federal Ordinances (section 8).  Island Councils given the power to make local Ordinances.  The Niue Island Council to have the power to make local Ordinances.  All Federal and local Ordinances assented to by the Governor, to be laid on the table of both Houses in New Zealand within 10 days of the meeting of Parliament.  (This was later extended to 20 days by the Cook Islands and other Islands Amendment Act 1903.)

Governor may appoint a Resident Commissioner with duties as determined by the Governor.  Resident Commissioner has power of veto over any Ordinances of the Councils (section 5).  

2.3 Cook Islands and other Islands Amendment Act 1902

Content:  Principal Act extended for two years.  The Governor may extend New Zealand laws in force to the Islands.

Niue Island Council to continue as an island council.
2.4 Cook Islands and other Islands Amendment Act 1903
Constitutional and Legal Relevance:  New Zealand is beginning to distinguish between “the Cook and other Islands” and Niue.  

Content:  The Governor may appoint another Resident Commissioner for Niue.  After such appointment, the Resident Commissioner appointed under the principal Act was to have no power or jurisdiction over the Island of Niue.  The Cook Islands High Court in the principal Act longer had jurisdiction in Niue.  Niue not to be represented on the Federal Council.  Nothing in this Act will repeal any of the provisions in the principal Act regarding the other Islands.

2.5 Cook Islands and other Islands Amendment Act 1904
Content:  Principal Act made permanent.  Arikis’ Courts abolished in all islands where a European Resident Agent has been appointed and the powers of the Ariki Courts were to be exercised by the Agent.  Island Councils consisted of nine members elected by adult natives.  Arikis of the island and the Resident Agent to be ex officio  members.  This section does not apply to Niue. 
2.6 Cook Islands Government Act 1908
Constitutional and Legal Relevance:  An Act to consolidate previous enactments relating to the government of the Cook and other Islands in the Pacific within the boundaries of New Zealand.
Content:  Savings:  All Councils, Courts, offices and appointments, Proclamations, Orders in Council, orders, rules, regulations, notices, and generally all Acts of authority which originated under the previous enactments to take effect for the purposes of this Act as if they had originated under this Act.  Arikis’ Courts to continue in Islands where a European Resident Agent has not been appointed.
Development of Relationship with New Zealand:  Consolidates previous enactments in a permanent provision, changes little substance.  Continues to contain extra provisions for Niue.  

2.7 Cook Islands Act 1915
Constitutional and Legal Relevance:  This Act is to make “better” provision for the government and laws of the Cook Islands.  (Same geodetic description).  This is a comprehensive constitution, providing for the Executive Government, prisons, education, Island Councils, courts, a criminal code and procedure, land law, personal status laws and so forth.  Common law of England applied to Cook Islands and Niue.  Preamble gives history of relationship with New Zealand.

Content:  Executive Government:  The Governor of New Zealand may appoint any person, who is a member of the Executive Council of New Zealand, as the Minister for the Cook Islands, to be charged with the Administration of the Cook Islands (section 5).  Resident Commissioner of Rarotonga (section 9) and Resident Commissioner of Niue (section 10) established.  Both to be appointed by the Governor, and charged with the administration of the executive government of the Cook Islands or Niue, subject to the control of the Minister.  For any other Island the Governor may appoint a Resident Agent, with same responsibilities (section 12).

Public moneys to be kept in two separate accounts, called the Cook Islands Account and the Niue Account, moneys derived from each Island credited to their respective accounts, and both may be subsidised by the New Zealand Parliament (section 32).  Only one Public Seal, the Seal of the Cook Islands (section 37).

The Governor in Council may make regulations for the peace, order and good government of the Cook Islands, provided not repugnant to the Acts of the New Zealand Parliament (sections 53 and 54).

Two Island Councils, Island Council of Rarotonga, Island Council of Niue established.  (section 59).  Governor may establish (and abolish) other Island Councils for other islands forming part of the Cook Islands (section 60).  Island Council may consist of elected members, nominated members (appointed by the Governor to hold office either during his pleasure or not exceeding 5 years), and ex offico  members (Governor may by Order in Council, determine that any European Officers of the Cook Islands Public Service or any Arikis’ or Native Chiefs be ex offico  members (section 62).  Resident Commissioners and Resident Agents to be ex offico  members, the Resident Commissioner of Rarotonga to be an ex offico member of all Island Councils, except the Niue Island Council (section 69).  Unless the Governor in Council provides otherwise, women to have the same capacity as male members and electors of an Island Council (section 68).  
Every Island Council had the power to make laws (Ordinances) (section 70).  However no authority to make Ordinances to borrow money, affect the Crown’s right to land, or establish any Courts.  Any Island Ordinance passed by the Council, was to be given to Resident Commissioner for assent; if the Commissioner reserved consent, it was to be given to Governor for assent.

High Court of Cook Islands established, (previous court continued) (section 101), with right of appeal to the Supreme Court of New Zealand (Part IV).

The laws of England as existing on 14 January 1840 (being the year which the colony of New Zealand was established) to be in force in the Cook Islands, except to the extent such laws were inconsistent with this Act or inapplicable to the circumstances of the islands.  No Act of the English Parliament passed before that date applies to the Islands, unless expressly extended (section 615).  All common law
 and equity applied to the High Court of the Cook Islands.  When any Act of the New Zealand Parliament is in force in the Cook Islands, all other amendments in force also (section 619).  New Zealand Acts in force in the Cook Islands, to be read subject to this Act and subject to all modifications necessary for application to the Islands.  Acts Interpretation Act 1908 extended to the Cook Islands (section 622). 
Development of Relationship with New Zealand:  New Zealand is allowing more internal self-government.

2.8 Cook Islands Amendment Act 1921

Content:  Governor-General of New Zealand can make regulations to provide for the election of one or more European members on an Island Council as representatives of the European population.  Governor-General may make regulations providing for the Resident Commissioner to make agreements with any ‘planters’ in the islands under his administration for the sale of products of the Cook Islands on behalf of the planters.

2.9 Cook Islands Amendment Act 1946

Constitutional and Legal Relevance:  Reconstitutes the Legislative Council, and establishes a Native Appellate Court.
Content:  The Resident Commissioner of Rarotonga, acting with the advice and consent of the Legislative Council of the Cook Islands, may make Ordinances for the Cook Islands.  Such Ordinances could extend to include the imposition of tolls, rates, duties, taxes and other charges (section 2).  Legislative Council to consist of ten unofficial members, being the members of the Island Councils, to be elected by the Island Councils (section 4).  Official members were; the Resident Commissioner of Rarotonga and ten officers of the Public Service.  Resident Commissioner to preside over meetings and only voted where there was an equal division of votes.

Not lawful for any Ordinance to affect the prerogative of the Crown, impose customs or export duties, establish any body corporate, municipal or local government, or authorise any paper currency, or appropriate the expenditure of public revenues.  No Ordinance of the Cook Islands to have effect in Niue (section 17).  

Native Appellate Court established, to hear appeals from the Native Land Court (Part II).
2.10 Cook Islands Amendment Act 1952

Content:  Where any regulations provide for the election of a European member of the Island Council (other than the Island Council of Niue), that member was deemed to have been elected as an official member of the Legislative Council.
2.11 Cook Islands Amendment Act 1957

Constitutional and Legal Relevance:  This Act contains separate provisions for the government of the Cook Islands and the government of Niue.
Content:  Definition of “the Cook Islands”, no longer includes Niue.  Sections relating to the Executive Government replaced.

Cook Islands:   (Part I) Executive Committee established, to confer with and advise the Resident Commissioner (who was not bound to accept their advice).  Executive Committee consisted of, the Resident Commissioner and no more than eight elected members of the Legislative Assembly or employees of Cook Islands Public Service as the Resident Commissioner appointed.  The Legislative Assembly to consist of 14 elected members, elected by universal suffrage, from electorates, (one elected member to be elected by European electors), the secretary of the Government, the Treasurer of the Cook Islands, and no more than two official members from the Public Service.  Legislative Assembly may not make Ordinances that relate to defence, external affairs, or affecting Crown title to land.  Resident Commissioner may designate any number of persons to a specified Village Committee.  Village Committees were given judicial powers to investigate breaches of the Ordinances, by-laws, rules or regulations.  If the Committee was satisfied of a breach, it could authorise the taking of proceedings in the High Court, or could impose a penalty (not being imprisonment).  

Niue:   Part II) Resident Commissioner charged with the executive government of Niue, and was given all powers as reasonably necessary to do so.  The Legislative Assembly of Niue consisted of 16 members appointed by Governor-General, who could make Ordinances.  Ordinances not to be repugnant to New Zealand Acts or regulations.  The Governor-General could make regulations for Niue.  Niue also has Village Committees with same purpose and powers as the Cook Islands Village Committees described above.
Development of Relationship with New Zealand:  Niue and Cook Islands development now distinct, with the Cook Islands being given more responsibility, under their (far more) comprehensive constitution.

2.12 Cook Islands Amendment Act 1962

Content:  The membership of the Executive Committee of the Cook Islands was amended to consist of: the Resident Commissioner, the Secretary of State, the Treasurer of the Cook Islands and no more than seven elected members from the Legislative Assembly who were elected to the Committee by the Legislative Assembly.  
2.13 Cook Islands Amendment Act 1963

Constitutional and Legal Relevance:  Niue receives more self-governing powers, although it still has less internal authority than the Cook Islands.
Content:  Resident Commissioner’s functions can be delegated to members  of the Executive Committee.  European electorate abolished in the Cook Islands.

The Executive Committee of Niue to consist of: the Resident Commissioner, and four members of elected Island Assembly.  The Resident Commissioner may delegate powers to the Executive Committee.  Niue Island Assembly was established, it consisted of the Resident Commissioner, and 14 members, elected by secret ballot and universal suffrage.
Development of Relationship with New Zealand:  Niue given more internal responsibility by being able to elect their own representatives.

2.14 Cook Islands Amendment Act 1964
Constitutional and Legal Relevance:  Part I of this Act came into force on 4 August 1964, the same day as the Cook Islands Constitution Act 1964 came into force.  The Cook Islands Constitution Act 1964 made the Cook Islands self-governing in free association with New Zealand. The Cook Islands Amendment Act 1964 provided for the government of Niue, from the date of the Cook Islands self-government.
Content:  This Act consolidated previous provisions for Niue, providing for a Resident Commissioner, Executive Committee and Village Committees.  The Governor-General could make regulations.  The Niue Island Assembly had the power to make Ordinances, although they could not make Ordinances that related to defence, external affairs, or affected Crown title to land, or which were repugnant to any provision of a reserved enactment.  (Reserved enactments deemed to be so by Act or regulation).

Part II of this Act (section 60) increased the number of the Legislative Assembly of the Cook Islands to 22, who were to be elected by secret ballot under a system of universal suffrage.  (Section 60 commenced after 31 December 1964, the date of first dissolution of the Legislative Assembly of the Cook Islands).  Part II was deemed to be repealed upon the commencement of the Cook Islands Constitution Act 1964.
Development of Relationship with New Zealand:  Niue now has similar constitution to the Cook Islands.  The Cook Islands had a larger Legislative Assembly in preparation for their imminent self-determination.

2.15 Cook Islands Constitution Act 1964

Constitutional and Legal Relevance:  An Act to make provision for self-government by the people of the Cook Islands (other than Niue) and to provide for the Constitution of those Islands.  This Act came into force on 4 August 1964.
Content:  Proclamation that the Cook Islands to be self-governing.  The Constitution of the Cook Islands is set out in the Schedule to the Act and was deemed to be supreme law in the Cook Islands.  Nothing in this Act or the Constitution to affect the responsibilities of Her Majesty in right of New Zealand for the external affairs and defence of the Cook Islands.  Those responsibilities are to be discharged after consultation by the Prime Minister of New Zealand with the Premier of the Cook Islands.  The status of New Zealand citizenship for the people of the Cook Islands was preserved for the future.  (Now see the Citizenship Act 1977).
Development of Relationship with New Zealand:   The Cook Islands are now a self-governing territory in free association with New Zealand.

2.16 Constitution of the Cook Islands  (In the Schedule to the Cook Islands Constitution Act 1964)
Constitutional and Legal Relevance:  Enacted for the Cook Islands by the New Zealand Parliament as supreme law.
  (The following description includes the amendments made in the Constitution Amendment Act 1964, which came into force on the date of the commencement of the Cook Islands Constitution Act 1964
).

Content:  Her Majesty the Queen in right of New Zealand was announced as the Head of State of the Cook Islands.  The High Commissioner of the Cook Islands to act as Her representative in the Cook Islands.  The High Commissioner to be appointed by the Governor-General on the recommendation of the Minister of the Government of New Zealand who was deemed responsible for matters relating to the Cook Islands, and after consultation with the Premier of the Cook Islands.  In the Cook Islands the High Commissioner was to act on the advice of Cabinet, the Premier, or the appropriate Minister.  

The House of Arikis to comprise of members from different districts, and to consider matters submitted by the Legislative Assembly, and other such functions prescribed by law.

The Executive authority of Her Majesty may be exercised on Her behalf by the High Commissioner or officers subordinate to him.

A Cabinet of Ministers was established, which consisted of the Premier (who presided over Cabinet) and not fewer than three or more than five other Ministers, who must also be members of the Legislative Assembly.  The Cabinet to have the general direction and control of the executive government and to be collectively responsible to the Legislative Assembly.

The Executive Council of the Cook Islands was established, which consisted of: the High Commissioner and members of the Cabinet.  A meeting of the Executive Council to be summoned only by the High Commissioner or the Premier, to consider any decision recorded in the minutes of the Cabinet meeting.  The High Commissioner can request that the Cabinet reconsider a decision, although he cannot make them change it.
The Legislative Assembly to consist of 22 members elected by universal suffrage.  Right of appeal from the High Court of the Cook Islands to the Supreme Court of New Zealand retained.  All laws in force in the Cook Islands on Constitution Day to continue to be in force, until repealed or amended by the Cook Islands Legislative Assembly.

Article 41 entrenches this Constitution and the Cook Islands Constitution Act 1964.

Development of Relationship with New Zealand:  Clear that free association means New Zealand retains an important role in the Cook Islands, for example, the right to appeal to the Supreme Court of New Zealand is retained, the New Zealand Government represents the Cook Islands in external affairs and defence
, Cook Islanders retain New Zealand citizenship, and the Audit Office of New Zealand was made the Auditor of the Cook Islands Government Accounts and all other public funds.

2.17 Constitution Amendment (No 9) Act 1980-81 (CI)

Constitutional and Legal Relevance:  The Cook Islands voluntarily increase their internal control.

Content:  New Zealand Parliament no longer to legislate for the Cook Islands, even with the “request and consent” of the Cook Islands Parliament.  This amendment also abolished the residual role of the New Zealand Courts of law in Cook Island matters, and the creation of a Cook Islands Court of Appeal.  

To be a permanent resident of the Cook Islands a person must either be born in the Cook Islands, to at least one resident Cook Islander,  or they can apply pursuant to an Act of Parliament which can prescribes alternative residency conditions.
2.18 Electoral Act 1966 (CI)

Constitutional and Legal Relevance:    This statute provides that Cook Islanders visiting New Zealand at the time of an election can make a special vote for their constituency in the Cook Islands.  This Act also establishes the “Overseas Constituency”,
 which elects one member to Parliament.  The difficulty in defining who can vote in a Cook Islands election is that Cook Islanders only have New Zealand citizenship and thus they can not define electors on a citizenship basis.
Content:   Section 73a of this Act provides for postal voting by a registered elector of the Overseas constituency.  The Chief Electoral Officer may designate any area of the Overseas Constituency as a polling area.  Any  electors ;living within  such a designated area may vote as ordinary voters.  Electors of a constituency in the Cook Islands who are in the Overseas Constituency on voting day may vote as special voters.  The Overseas Constituency is defined in article 27(2)(k) of the Constitution as consisting of the Islands comprising New Zealand and all other areas outside the Cook Islands.  This Constituency elects one member to Parliament. 

The criteria which must be met to be an electors in an Overseas Constituency are, that: (see Section 28)
(a) he be a Commonwealth citizen, or has permanent resident status of the Cook Islands;
(b) he has resided outside the Cook Islands for over 3 months;
(c) he has been outside the Cook Islands for not more than 3 years, and has the intention to return and reside in the Islands indefinitely; and
(d) he has at some period resided in the Cook Islands continuously for not more than three months.

3. Other New Zealand Instruments

3.1 Letters Patent Constituting the Office of the Governor-General of New Zealand

Constitutional and Legal Relevance:  This Prerogative instrument establishes the office of the Governor-General as the Queen’s representative in Her Realm of New Zealand, to exercise the powers and authorities conferred by these Letters Patent.
Content:  In clause 1 the Realm of New Zealand is defined as including the self-governing state of the Cook Islands, the self-governing state of Niue, and Tokelau.

In 1987, the Letters Patent was amended. The approval of the Cook Islands and Niue to the amendment was sought and obtained.

3.2 Citizenship Act 1977

Constitutional and legal Relevance:  This is an Act to make better provision with respect to the status of New Zealand Citizenship, and to consolidate and amend the British Nationality and New Zealand Citizenship Act 1948.

Content:  “New Zealand” includes the Cook Islands, Niue and Tokelau.  Thus the people of the Cook Islands, Niue and Tokelau are all citizens of New Zealand.  This Act was extended to the Cook Islands by section 29 of the Citizenship Act 1977, and the request and consent procedure under section 46 (which has since been repealed, see document 2.17) of the Constitution of the Cook Islands. 

3.3 Transportability of Welfare Benefits

Reference:   Section 77 of the Social Security Act 1964 and section 17b, 17c and 19 of the Social Welfare (Transitional provisions) Act 1990.

Section 77 provides that benefits are not payable while a beneficiary is absent from New Zealand
, except in certain situations:

1. Benefit payable in first four weeks (or six weeks in case of an invalids benefit) of absence where the Director-General is satisfied that the absence does not effect the beneficiaries eligibility for the benefit, (s77(2), 77(3) and 77(3a) of the Social Security Act 1964).

2. Director-General has discretion to allow benefits to be paid to beneficiaries absent from New Zealand for up to two years where the dependant is receiving medical treatment overseas for which the Department of Health is granting assistance, or vocational or guide-dog training(section 77(4)).

3. Where a person is entitled to receive New Zealand Superannuation or a veterans pension, and they leave to reside in the Cook Islands, Niue or Tokelau, that person will be entitled to receive their benefit at a rate calculated in accordance with s17c of the Act. (If resident in New Zealand for more than 10 years, but less than 40 years, since the age of 20, the rate is reduced according to a formula.  If resident in New Zealand from 20 for more than 40 years then the base rate is applicable. (see sections 17b and 17c))
4. Section 19 allows for the Government of New Zealand to enter into agreements with other countries for the reciprocity of social security monetary benefits.  There are no such agreements with the Cook Islands, Niue or Tokelau.

4. New Zealand Governmental Documents

4.1 Ministry of Foreign Affairs and Trade Annual Reports

Reference: Parliament, House of Representatives, Appendix to the Journals, A 1.  Report for the year ended 31 March 1965.

Content:   This report comments on the progress of the Cook Islands self-government process, and the provisions of the Constitution Bill.  At the time of writing, the Cook Islands Constitution was awaiting approval by its newly elected Legislative Assembly.  After such approval, the Constitution left the Cook Islanders entirely responsible for their own affairs; they alone have the power to amend the Constitution or legislate for the Cook Islands. Administration is in the hands of the Premier, and the Cabinet is only responsible to the Legislative Assembly.  The association with New Zealand is no longer reliant on legal enactments, but on the wishes of the self-governed people of the Cook Islands.  Though voluntary, the report comments that the association between the two nations was likely to remain close.  At the request of the Cook Islands Legislative Assembly, the two countries are linked in common citizenship, and have a common Head of State, the Queen. New Zealand, in consultation with the Cook Islands Government, to be responsible for Cook Island’s external affairs and defence.  New Zealand has pledged to continue its financial help, and free entry of Cook Islanders, and their produce, to New Zealand.  Thus a former colonial relationship has been transformed, not into independence, but into a free partnership through which the task of development in the Cook Islands can best be addressed.

4.2 Ministry of Foreign Affairs and Trade Annual Reports

Reference: Parliament, House of Representatives, Appendix to the Journals, A 1.  Report for year ended 31 March 1966.

Content:  In 1962, the elected representatives of the Cook Islands’ people chose internal self-government with a continuing association with New Zealand.  The following year, a three-man mission of constitutional experts assisted the Legislative Assembly to work out the formal steps required to give effect to this decision.  By 1964, a draft Constitution had emerged from this process of consultation.  This draft was discussed by the Cook Islands Assembly, and some further changes were enacted by the New Zealand Government in November 1964.  After an election, the new Legislative Assembly asked that provision for the establishment of a second house, the House of Arikis, be incorporated in the amended Constitution.  On 4 August 1965, the amended Cook Islands Constitution formally came into effect.

The Cook Islanders’ new status makes them entirely responsible for their own affairs.  They alone have power to amend their Constitution or to legislate for the Cook Islands.  Association with New Zealand no longer depends on legal enactments but on the wishes of the Cook Islanders themselves. Government New Zealand, in consultation with the Cook Islands, continues to be responsible for the Cook Islands’ external affairs and defence.  New Zealand has pledged to continue its financial help, and free entry of Cook Islanders, and their produce, to New Zealand.

4.3 Ministry of Foreign Affairs and Trade Annual Reports

Reference:   Parliament.  House of Representatives.  Appendix to the Journals, A 1.  Report for year ended 31 March 1982

Content:  Comments on Cook Islands constitutional amendments.  After consultation between the two Governments and Buckingham Palace, the Queen is no longer the Queen in right of New Zealand and there is no longer a New Zealand High Commissioner.  Instead the Cook Islands have their own representative known as the Queen’s Representative. See also the Constitution Amendment (No 10) Act 1981-82 (CI).

4.4 New Zealand Parliamentary Debates

Reference:    vol 338, 3 July 1964, p543.

Content:  The ballot in the Cook Islands on the Constitution was not extended to Cook Islanders resident in New Zealand.

4.5 New Zealand Parliamentary Debates

Reference:, vol 340, 21 October 1964, p2829.

Content:  Hon. JR Hanan, Minister of Island Territories, moved that the Cook Islands Constitution Bill be committed.  New Zealand Government considered the concept of complete independence in the Cook Islands, Tokelau and Niue unrealistic. Discussed of the political path of the Cook Islands Constitution Bill, specifically the requirement that a mandate from the Cook Island people be obtained.  Describes the provisions of the Constitution.  Tribute to Professor Aikman and departmental officers who wrote the Bill.  Discussion of the Cook Islands requests for self-government, and not full independence like Western Samoa; defence and external affairs to continue to be managed by New Zealand.  Discussion on why self-government in free association appropriate for the Cook Islands.

5. United Nations Documents

5.1 United Nations Year Book 1965

Reference:  Office of Public Information  (United Nations, New York, 1967), p570.

Content:  At the nineteenth session, by resolution 2005 (XIX) of 18 February 1965, the General Assembly authorised the Secretary-General to appoint a United Nations representative to supervise the elections to be held, and observe the proceedings concerning the draft constitution in the Legislative Assembly of the Cook Islands.  The election was on 21 April 1965, and the discussion in the Legislative Assembly was 10-19 May 1965.  

The United Nations Representative reported on 30 June 1965 that: the administration and physical arrangements concerning the conduct of the elections was in accordance with the regulations; the impartiality of the officials was impeccable; and that there was a fair degree of awareness of the significance of the elections in large section of the population.  The Cook Islands Legislature reaffirmed acceptance of the principle of full self-government, but requested certain amendments to the draft Constitution.  In a letter dated 13 August 1965 to the United Nations Secretary-General, the Permanent Representative of New Zealand confirmed that the requested amendments had been enacted by the New Zealand Parliament.  The amended draft Constitution was approved by the Cook Islands Legislative Assembly, and the new Constitution providing for self-government of the Cook Islands in free association with New Zealand came into force on 4 August 1965.

5.2 Letter from the Permanent Representative of New Zealand to the United Nations General Assembly dated 13 August 1965

Reference:  Information from non-self-governing territories transmitted under article 73e of the Charter of the UN A/5961 17 August 1965.
Content:  On 26 July, the Legislative Assembly adopted the following resolution:

“The Legislative Assembly of the Cook Islands:

Hereby resolves that the Cook Islands shall be self-governing in free association with New Zealand;

Requests New Zealand in consultation with the Government of the Cook Islands to discharge the responsibilities for the external affairs and defence of the Cook Islands;

Approves the Constitution of the Cook Islands as amended in accordance with the wishes of this Assembly; and

Requests that the Constitution be brought into force on 4 August 1965.”

The Permanent Representative notes that 20 of the 22 members of the Cook Islands’ Legislative Assembly supported the above resolution, and that, accordingly, it was brought into force.

The Permanent Representative also reports that the Constitution of the Cook Islands has subsequently come in to force; the Cook Islands’ Legislative Assembly has the sole power to amend the Constitution; the people of the Cook Islands have sole control of their own future, and the power to change their status as they wish; they have complete legislative autonomy; and the only legal barrier to the Cook Islands’ assumption of sovereign independence is 2/3rds approval by the Legislative Assembly and the people of the Cook Islands in a referendum.

5.3 United Nations Resolution 2064 (XX), 14 December 1965

Content:  Noted that the Cook Islands, after its Constitution came into force, had control of their internal affairs and future.  Reaffirms the responsibility of the United Nations under resolution 1514 (XV) to assist the Cook Islands to obtain full independence.  There was disagreement within the Assembly on whether the Cook Islands had attained full self-government, because New Zealand was still responsible for external affairs and defence.  On a vote, 66 were in favour of the proposition that the Cook Islands had obtained full self-government, 19 against, and 21 abstained.

6. Bilateral Treaties Between New Zealand and the Cook Islands

6.1 Exchange of Letters Between the Prime Minister of New Zealand and the Premier of the Cook Islands Concerning the Nature of the Special Relationship Between the Cook Islands and New Zealand

Reference: Appendix to the Journals, A.10, 1973.
Constitutional and Legal Relevance:  Mr Kirk (New Zealand Prime Minister) wrote to Mr Henry (Premier of the Cook Islands) to clarify the relationship between New Zealand and the Cook Islands.  Defines what New Zealand and the Cook Islands intend by their relationship of free association, and sets out the elements of this relationship.

Content:  Free association with New Zealand does not mean the Cook Island powers of self-government are restricted.  There are no legal fetters upon the freedom of the Cook Islands, who make their own laws and control their own Constitution.  The relationship between the two countries is one of partnership, freely entered into and freely maintained.  The Cook Islands Constitution Act, and the Constitution itself, provide guarantees and guidelines for the conduct of this partnership, but everything turns on the will of each country to make the arrangement work.

The Cook Islands can continue to rely on New Zealand’s help and protection.  New Zealand has a statutory responsibility for the external affairs and defence of the Cook Islands.  Intended that the Cook Islands be free to pursue its own policies and interests - as they are doing through separate membership to the South Pacific Forum and other regional bodies.

Cook Islanders remain New Zealand citizens by their express wish.  In this way Cook Islanders retain the right to regard New Zealand as their own country, even though they enjoy self-government within the Cook Islands.  The bond of citizenship does entail a degree of New Zealand involvement in Cook Island affairs.  This is reflected in scale of New Zealand’s response to the Cook Islands material needs. It also creates an expectation that the Cook Islands will uphold, in their laws and policies a standard of values generally acceptable to New Zealanders.  

The special relationship is voluntary, and depends on shared interests and shared sympathies.  It calls for understanding by New Zealand regarding the Cook Islands’ desire to lead a life of their own, and for equal understanding on the Cook Islands as part of New Zealand, to safeguard the values on which its citizenship is based.

Both letters tabled in the countries respective Legislative Assembly’s as an indication to all who are interested in the true nature of the ties between the two countries.  

Development of Relationship with New Zealand:  Defines the basis of the special relationship of free association with New Zealand.

7. The “Winebox Inquiry”

7.1 Controller and Auditor-General v Sir Ronald Keith Davidson  [1996] 2 NZLR 278.

Facts:  Certain documents belonging to the European Pacific group of companies were allegedly stolen by an employee, passed to Winston Peters, who then tabled them in Parliament.(they were contained in a winebox)  Peters alleged that several New Zealand companies had evaded tax by using the Cook Islands as a tax haven.  Commission of Inquiry was constituted; Sir Ronald Davidson was appointed as Commissioner of the Inquiry.  The Controller and Auditor-General sought judicial review of the Commissioner’s attempt to exercise his powers to require witnesses to produce certain documents and give evidence.

At certain relevant times, the Auditor-General was the Auditor for the Cook Islands, at other times his duties were delegated to KPMG Peat Marwick.  The “just excuse” offered by the applicant to justify its refusal to produce evidence was that the doctrine of sovereign immunity prevented them from producing documents or answering questions about matters arising in a sovereign independent nation (the Cook Islands) that were subject to the inquiry of another state (New Zealand).  The Applicant also argued that, because of the secrecy laws in the Cook Islands, they would be exposed to risk of prosecution in another state if forced to give evidence.

Held:  The Courts would not countenance any transaction, such as a fraudulent tax-evasion scheme, which was knowingly designed to violate a revenue law of a foreign country and a foreign and friendly state.  It was contrary to community and public policy to assist in their breach.

Public interest required the claims of just excuse or sufficient cause to be rejected.  Forced to give evidence.

7.2 Controller and Auditor-General v Sir Ronald Keith Davidson:  Three comments

Reference:  WK Hastings, AH Angelo, Y-L Sage (1996) 26 VUWLR 459.

Content:  The views of each author are annotated separately below.

WK Hastings:  Discusses the sovereign immunity aspects of the case.  The Court of Appeal held that, although sovereign immunity applied, the iniquity exception to sovereign immunity also applied.  This exception operates to deny a claim to sovereign immunity when “the impugned activity, if established, breaches a fundamental principle of justice or some deep-rooted tradition of the forum state.”. (per Thomas J)  Applying that test to the Audit Office immunity, Thomas J stated that “defrauding the public revenue strikes at the heart of Government.  It would be indefensible for a friendly state to be a party to an attempt to evade or abuse our tax laws.  It would also undermine those values generally acceptable to New Zealanders which the Cook Islands has committed itself to uphold.”.
Professor Angelo:  Discusses the case in relation to constitutional law and its reflection on the relationship between the state of New Zealand and the freely associated state of the Cook Islands.  This matter is also of interest to Niue (who has a similar international status) and Tokelau (depending on how their future develops).  Angelo looks at the novel international status of the Cook Islands.  It was accepted by the United Nations that the choice of the status of free association with another state was an acceptable form of self-determination and equivalent to independence for international law purposes.

Professor Angelo submits it would have been ironic if the plea of the Commissioner, as to the subordination of the Cook Islands to New Zealand, had been accepted.  This is because a situation would have arisen where the New Zealand Government at an international level was claiming and supporting one view, while the highest domestic court in the country was supporting a different view.  President Sir Robin Cooke made it clear that the status of associated statehood did not affect the rules relating to sovereign immunity.  The Court was unanimous on the question of the independent status of the Cook Islands.

The judgment is therefore salutary from the point of view of public international law, and the rules relating to self determination of colonial and non-self-governing territories.  The Kirk/Henry letters
 were used in a supporting role by the three judges.  The presence of the letters themselves made no difference, but they did provide specific evidence, in the context of the Cook Islands/New Zealand relationship.  Those letters have particular relevance because they grant Cook Island citizens New Zealand citizenship and passports.  Citizenship is a matter particularly personal to a state, and New Zealand made it clear the extension of citizenship was because New Zealand had a high regard for the Cook Islands, and the two had common beliefs and loyalties.  

Y-L Sage:  Discusses procedural rules that operate to exclude the advantage of sovereign immunity from commercial activities, and the influence of iniquity on sovereign immunities.

8. Secondary Materials

8.1 Recent Constitutional Changes in the South-West Pacific
Reference:   Professor CC Aikman in New Zealand Official Yearbook 1968, p1104.
Constitutional and Legal Relevance:   Professor Aikman was involved in the constitutional change in New Zealand South Pacific territories.  Here he comments on the progress so far.
Content:   He discusses other options open to the Cook Islands, such as a federal structure between the Cook Islands and New Zealand.  Professor Aikman also discusses why the Westminster system of government should be the basis of Constitutional change.  Advantages include:  the wide range of British experience on which to draw, that it is an exceedingly adaptable system, and that it provides a system under which progress can be made by stages (thus gradual changes can be made in the composition of the Legislature so that officials and nominated members are eventually replaced by elected members).  In addition, it allows features of customary law to be incorporated into the system (for example in Samoa the traditional system, for a time, had two paramount leaders  As a result Samoa, for a time, had two heads of state acting jointly.).
Also discusses free association.  The relationship between New Zealand and the Cook Islands can best be described as a self-governing state in association with New Zealand.  The relationship can be demonstrated by the continuing ties between the two countries.  Her Majesty the Queen in Right of New Zealand continues to be the Head of State of the Cook Islands.  New Zealand remains responsible, in consultation with the Premier of the Cook Islands, for the external affairs and defence of the group.  Cook Islanders remain New Zealand citizens.  New Zealand Audit Office audits the Cooks Islands Government’s accounts.  The New Zealand Government and Opposition undertook to grant such financial aid to the Cook Islands as has been given in the past, and free entry into New Zealand for Cook Island products.
8.2 Laws of the Cook Islands 1994

Reference:  Alex Frame “Indexes to the Laws of the Cook Islands” in AH Angelo and R Gordon (eds) Laws of the Cook Islands 1994 Constitution Statutes and Subsidiary Legislation, Volume 1 (Legislative Service of the Cook Islands, New Zealand, 1994).

Content   In the commentary, Frame discusses the Cook Islands Constitution, the Cook Islands Act 1915, the applicability of New Zealand law in the Cook Islands, Act’s “in substitution” for New Zealand Acts made applicable to the Cook Islands before 1965, Acts “deemed part” of applicable New Zealand Acts, Regulations making under the Cook Islands Act 1915, and Ordinances and by-laws of the Cook Islands.

Since the enactment of the Cook Islands Constitution on 4 August 1965, New Zealand law in force in the Cook Islands was frozen, for the purposes of the Cook Islands, in its 1965 form.
8.3 The external affairs and defence of the Cook Islands - the ‘Riddiford Clause’ considered

Reference:  Alex Frame  (1987)  17  VUWLR  141.

Constitutional and Legal Relevance:  Discusses section 5 of the Cook Islands Constitution Act 1964.

Content:  Section 5 was intended to reserve legislative power to the New Zealand Parliament about matters of external affairs and defence of the Cook Islands.  Professor Quentin-Baxter had earlier argued that the clause did not preserve legislative power to New Zealand over any aspect of the Cook Island affairs. The section does declare the Queen in right of New Zealand has ‘responsibilities’ for the external affairs and defence of the Cook Islands.  Frame asks whether it is a New Zealand or Cook Island Minister that is to advise Her Majesty on Cook Island matters.  He concludes that section 5 does not answer the question and looks to convention to understand the ambiguous section.  

In 1976, the New Zealand Government told the United States that:

“... the Cook Islands has exercised and continues to exercise in the field of foreign relations attributes recognised in international law as attributes of an foreign state.

The Cook Islands Government is not restrained from initiating international negotiations or concluding agreements and there is no constitutional requirement for prior authority or approval from the Government of New Zealand.  

It is clear from the Cook Islands Constitution Act ... that, until the Cook Islands assumes sole responsibility for the conduct of its international relations, New Zealand will remain internationally responsible for the acts and obligations of the Cook Islands.”
Frame concludes that the convention has changed, from one favouring the New Zealand Ministers to one favouring the Cook Island Ministers.  
8.4 The Cook Islands and the Privy Council
Reference:  Alex Frame  (1984) 14  VUWLR  311.

Content:  In this article Alex Frame discusses the  relationship of the Privy Council to the courts of the Cook Islands from the earliest times to the present day.  In doing so, he also gives a brief history of New Zealand’s relationship with the Cook Islands.

8.5 The Decolonisation of Niue

Reference:  Terry M Chapman, (Victoria University Press and New Zealand Institute of International Affairs, Wellington, 1976)
Content:  In his book on Niue, Chapman discusses the concept of free association in relation to the Cook Islands.  He comments that the Cook Island experience has exposed that financial aid is one area of the free association relationship where misunderstanding could easily lead to a breakdown.  The Cook Islands had a liquidity problem and as a result requested an advance of aid and additional aid over and above the level already fixed.  In response to a request made by the Premier of the Cook Islands, Mr Albert Henry, the New Zealand Government sent a financial review team in August 1971.  The results of their investigation showed that the Cook Islands Government was faced with an accumulated liquid cash deficit of $1.4 million.  The New Zealand Government had to bail the Cook Islands out of this financial fix.  The Cook Islands was frustrated by a lack of immediate response from New Zealand.  In the budget statement, Henry implied that New Zealand had not kept its part of the special relationship agreed upon in 1965 when the Cook Islands became self-governing.  Chapman comments that the difficulties which arose over the finances of the Cook Islands showed how easily it is with this kind of relationship for situations to fall into conflict.  In his budget statement for the fiscal year 1971, Henry said:

“When I began, just recently, to compose a budget speech...I had the feeling that I was puppet on a string...we are forced to do our estimating in a strait jacket.  The strait jacket is stamped ‘Made in New Zealand’ and has been designed to turn this Government into a subsidiary of the [New Zealand] Ministry of Transport...It is not because I, as the Minister of Finance feel personally slighted by the assumption of control by Departmental offices in Wellington and the inference that my Government is not competent to determine its own capital works program. It is because...the present situation is in direct contravention of the intention of the constitutional relationship between this country and New Zealand.”(Cook Islands Legislative Proceedings 1970-71, Vols 1-10, Fourteenth Session)
8.6 Constitutional Developments in the Cook Islands

Reference: CC Aikman, in Peter Sack (ed) Pacific Constitutions Proceedings of the Canberra Law Workshop VI (Law Department, Research School of Social Sciences, Australian National University, Canberra, 1982), p87.

ISBN 0 86784 164 8
Constitutional and Legal Relevance:   Aikman discusses fundamental aspects of the Cook Islands constitution, including, for example: the concept of associated states, subsequent constitutional amendments by the Cook Islands Legislative Assembly, free association, external affairs, and a comparison of New Zealand’s obligations to Fiji.
Content:   Aikman discusses the Cook Islands status as an associated state of New Zealand, listing the provisions in the Cook Islands Constitution Act 1964 and the Constitution itself that are important in maintaining legal ties between New Zealand and the Cook Islands. He mentions that some of them were for convenience, such as maintaining the right to appeal to the Court of Appeal.  Others were more fundamental, such as the important economic ties.

The paper is mainly concerned with the Cook Islands Government’s increasing concern to establish a separate identity short of full independence.  With this in mind, he discusses the changes of a ‘cosmetic’ character made by the Legislative Assembly in the Constitution Amendment Act (No. 9) Act 1980-81.  (Document 2.17.)  This Act created the positions of the Premier of the Cook Islands, the Prime Minister, and the Chief Judge of the High Court (now the Chief Justice of the Cook Islands), and established the Legislative Assembly (now the Parliament),  and the Court of Appeal of the Cook islands
Aikman discusses the Overseas Constituency which was created to account for the large community of Cook Islanders living in New Zealand.  The decision to change the High Commissioner’s dual role as head of state and New Zealand government representative, an appoint a Queen’s Representative, is also discussed.  

Development of Relationship with New Zealand:   Special relationship between Cook Islands and New Zealand was unique when it was established, and the actual nature of the relationship had not been worked out.  When questions were asked, Norman Kirk suggested an exchange of letters.  The application of the principles in the letters to certain aspects of the special relationship (for example the Cook Islands desire to have an increasing role in external affairs) remains to be worked out.  Aikman also discusses problems with entering into multilateral agreements on behalf of the Cook Islands, particularly the problems surrounding territorial application clauses.
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9. The Relationship Between New Zealand and Fiji

Fiji and Britain signed a Deed of Cession in 1874.  In 1900 the Premier of New Zealand visited the colony, the European settlers in Fiji agitated for New Zealand and Fiji join together and create a Federation.
  This proposal was never adopted and New Zealand never entered into a formal constitutional relationship with Fiji.

In 1970 Fiji became independent of Britain and in 1987 it became a Republic.  New Zealand’s relations with Fiji cooled during the coups in 1986 and 1987 and aid was temporarily suspended.  The latest Constitution of Fiji was enacted by the Constitutional Amendment Act 1997 (Fiji) and came into force on 27 July 1997.  It represented an endeavour to transcend the racial tensions that led to, and arose from, the 1987 coup d’etat and the subsequent attempts to protect the position of the indigenous Fijian population by discriminatory constitutional legislation.  A distinguished Mäori and New Zealand leader, Sir Paul Reeves, chaired the Fiji Constitution Review Committee the recommendations of which formed the basis for the new Constitution.
  

At the time of publication of this Bibliography the Constitution has effectively been set aside as a result of the crisis in Fiji that began on 19 May 2000.  This situation led to the President stepping aside, the assumption of executive authority by the Commander of the Fiji Military Forces and the imposition of martial law.  The nature of the future constitutional framework for Fiji is not currently clear.

Connections that have formed a relationship between Fiji and New Zealand are the various treaties covering defence, health and immigration issues.  Another element of the friendship between Fiji and New Zealand includes work schemes in the 1960s.  (Refer document 4.4 in this section).  Since the 1960s there have been at least nine schemes for short term workers negotiated between the New Zealand Government and the Governments of Fiji, Tonga and Samoa.  The Fiji Rural Work Permit Scheme began in 1969.  The Fiji Government insisted on selecting the workers, partly to overcome alleged abuses by Indian money-lenders, and partly to give more opportunities to Fijian worker (as until that time almost all sort-term workers from Fiji had been Indian).  In 1976 the Fijian Urban Work Permit Scheme was introduced, and soon after, these and others were incorporated into a South Pacific Work Permit Scheme.
  

The University of the South Pacific (USP) is located in Suva, Fiji.  Its first courses were held in February 1968 with students drawn from a number of Pacific Island countries. New Zealand financially contributes to the USP, its contribution for the 1990-91 financial year being $NZ900,000, or four percent of the Universities recurrent budget, plus New Zealand staff funds and campus development costs brought New Zealand’s total contribution to $2.5 million.  Although nominally USP caters for 12 countries
, in reality the benefits from it flow overwhelmingly to Fiji.
  New Zealand and Australia were strong supporters of this centralist policy, but without equivalent support to ensure equal distribution of the benefits, this has caused the marginalisation and disadvantage of the smaller island nations.  

Although commonly referred to as Melanesians the indigenous peoples of Fiji are mainly the product of the meeting of Melanesians and Polynesians in these Islands.  The first ship load of Indian labourers arrived in 1879, and from then until 1916 there were about 2000 such immigrants each year.  Since the late 1980s ethnic Fijians have been in a majority in Fiji, after a period of being numerically inferior to ethnic Indians.  This is due to the Indians lower birth rate and loss of population through immigration since 1987.  Total immigration from 1987 to 1991 was 28,383, the ratio of departing Indians to Fijians was 20 to 1.

Unlike Samoan’s, Tokelauans, Niueans, and Cook Islanders, Fijians have no special provisions relating to obtaining New Zealand Citizenship.  They must apply for New Zealand citizenship under the general provisions in the Citizenship Act 1977.  Under this Act to obtain New Zealand citizenship Fijians must already have three years ordinary residence, and they also need to show that they are of good character, that they have sufficient knowledge of the English language, and that they intend to stay in New Zealand.

Fiji is a  member of the Lomé Convention
, from this agreement they have received considerable benefits of European Union aid and trade co-operation.  Lomé IV
 ends in 2000, and indications are that any subsequent agreement will not be so favourable to Pacific Islands.  Fiji may look to Pacific powers, including New Zealand to supplement some of the shortfall.

10. Bilateral Treaties Between New Zealand and Fiji

.1 Defence

10.2 Agreement Concerning Settlement of War Debt and Financial Undertaking in Regard to Joint Defence Between Fiji and New Zealand

Reference:   New Zealand Treaty Series, 1953, No 5.

Constitutional and Legal Relevance:    Concluded on 28 October 1948; came into force on 12 November 1948.  This agreement has since been terminated.  It was modified by an Exchange of Letters in 1954 and 1955, it was then superseded by an Exchange of Notes in 1959.  Consequently it has been terminated.  

Content:   New Zealand accepted loan repayment as full and final settlement of debt.  New Zealand agreed to meet all expenditure on Air Force.  Fiji agreed to pay 100,000 pounds per year for 10 years, on defence, New Zealand will be sympathetic if they cannot honour.  

This agreement technically applied to the Cook Islands (including Niue), Tokelau and the Trust Territory of Western Samoa, but had no practical significance in these Islands.

10.3 Exchange of Notes Constituting an Agreement Between the Government of New Zealand and the Government of Fiji Concerning Financial Agreements for the Defence of Fiji

Reference:   New Zealand Treaty Series, 1960, No 2.

Constitutional and Legal Relevance:    Concluded on 21 September 1959, came into force on 1 January 1959.  In Exchange of Letters in 1964 this agreement was extended until 1966.  Registered with UN on 18 July 1961. Terminated.

Content:   Government of Fiji meets all capital expenditure incurred for the purposes of defence of Fiji.  Fiji undertakes to maintain the Fiji Military Forces at strengths to be determined by the Governor of Fiji after consultation with the New Zealand Chiefs of Staff.  

Development of Relationship with New Zealand:  Illustrates paternal aspect of relationship with Fiji, although no formal constitutional or administration responsibilities.  

10.4 Exchange of Letters Constituting an Agreement Between the Government of New Zealand and the Government of the United Kingdom (acting on behalf of Fiji) amending the Agreement of 1959 Concerning Financial Agreements for the Defence of Fiji

Reference:   New Zealand Treaty Series, 1964, No 12.

Content:  Extended the Agreement 1959 for three years until 31 December 1966.

10.5 Exchange of Letters Between the Government of New Zealand and the Government of the United Kingdom (acting on behalf of Fiji) Constituting an Agreement Concerning Financial Arrangements for the Defence of Fiji

Reference:   New Zealand Treaty Series, 1968, No 7.

Content:   The following replaces the 1959 Defence Agreement:

(i) The Government of Fiji agreed to meet all capital expenditure incurred from 1 January 1967 for the purposes of the defence of Fiji, that is, all expenditure on fixed assets and purchasing of motor vehicles.

(ii) Fiji undertook to maintain Fijian military forces to be determined by the Governor of Fiji after consultation with the New Zealand Chief of Staff.

(iii) The Government of Fiji agreed to maintain a “General Defence Account” to meet expenditure in maintaining Fijian Military Forces.

(iv) The Defence Account to be credited with the proceeds of sale of equipment, lease/sale of defence buildings, and payments by the Government of New Zealand.

(v) The Government of Fiji not bound to credit the General Defence Account with any amount in respect of the use of Defence Buildings for Fijian Government purposes.

(vi) If expenditure exceeds £F75,000, the New Zealand Government agreed to reimburse the Government of Fiji with half the amount of the balance of expenditure.

(vii) The Government of Fiji agreed to submit audited statements of Receipts and Expenditure to the Government of New Zealand.

10.6 Exchange of Letters Between the Government of New Zealand and the Government of the United Kingdom (acting on behalf of Fiji) Extending the Defence Agreement of 1967 until 10 October 1970.

Reference:  New Zealand Treaty Series, 1970, No 18.

Content:   Refers to the exchange of letters on 22 February 1968 and extends them until 10 October 1970.  New Zealand contributed $NZ20,000.

.1 Immigration

10.7 Exchange of Letters Between the Government of New Zealand and the Government of Fiji constituting an Agreement on the Waiver of Visas

Reference:   New Zealand Treaty Series, 1987, No 8.

Constitutional and Legal Relevance:     Concluded on 31 November 1986;  Came into force 1 December 1986. Agreement unilaterally suspended by the New Zealand Government on 18 February 1987, never formally terminated.  Agreement was registered with the UN by New Zealand on 31 March 1994.

Content:   Fiji citizens holding a valid Fijian passport may enter New Zealand as “temporary visitors” (which does not include those intending to take up permanent employment), without a visa provided their stay does not exceed 3 months.  The same applied to New Zealand citizens with a New Zealand passport, who want to visit Fiji.  This agreement did not affect respective requirements regarding entry, residence, employment or occupation of foreigners.  Also did not affect denying access to undesirables.  In this agreement “New Zealand” does not include the Cook Islands, Niue or Tokelau.  

.1 Health

10.8 Agreement Between the Government of New Zealand and the Government of Fiji for the Establishment of a South Pacific Health Service

Reference:   New Zealand Treaty Series, 1946, No 7.

Constitutional and Legal Relevance:    Concluded 7 September 1946, came into force 7 September 1946.  Replaced by agreement signed in 1951, which extended the same provisions.  Extended to Tonga on 18 December 1946.

Content:   The Gilbert and Ellice Island Colony, British Solomon Island Protectorate, the Government of New Zealand (included Western Samoa, Cook Islands, Niue and Tokelau) and the Government of Fiji agree to combine for the more effective protection of the health of the people in the Territories under their administration.  Establish South Pacific Board of Health, whose function was to advise participating administrations on health matters.  

10.9 Agreement for the Continued Operation of a South Pacific Health Service

Reference:   New Zealand Treaty Series, 1951, No 5.

Constitutional and Legal Relevance:    Concluded on 20 September 1957, came into force on 10 January 1958. Terminated, after agreement lapsed after five years.  

Content:   The Government of Western Samoa and the Government of Tonga joined as parties.  Changed status recognised, Western Samoa and Tonga had its own representative on the Board.  

11. New Zealand Governmental Documents

11.1 Ministry of Foreign Affairs and Trade Annual Reports

Reference:    Parliament.  House of Representatives.  Appendix to the Journals, A 1.  Report for the year ended 31 March 1962.

Content:  New Zealand has direct interests in the Colony of Fiji.  It is an important staging post in trans-pacific air routes, and a considerable centre of Pacific communications.  New Zealand has defence interest in the Colony.  It has a useful and growing trade in Fiji.  New Zealand is the only market for Fiji’s bananas.  Over many years, various administrative arrangements have been developed with Fiji.  Because of these interests, the Department has closely followed internal events in the Colony, especially those likely to disrupt racial relations, and political stability.

11.2 Ministry of Foreign Affairs and Trade Annual Reports

Reference:   Parliament.  House of Representatives.  Appendix to the Journals, A 1.  Report for the year ended 31 March 1965.

Contents:  Increasing desire that Island people play an increasing part in the management of their own affairs.  Desire reinforced by the intensification of feeling against colonialism and pressure in the United Nations and elsewhere for its irradication.  New Zealand spends 1.5 million pounds in the area every year in aid.  

Comments on tensions between Fijians and Fijian Indians.  Comments on relationship between Fiji and England.  Agreed that for the time being independence should be the goal, and that a constitutional link should be maintained with Britain, which would include a continuing responsibility for defence and external affairs.  New Zealand is inevitably effected by this outcome.  New Zealand supplies personnel to Fiji military forces, teachers and other supportive and technical staff.  New Zealanders live in Fiji and is a tourist destination.  For these reasons the department has followed the developments in Fiji as closely as possible.

12. Secondary Sources

12.1 Recognition of Foreign Governments in New Zealand

Reference:   Scott Davidson (1991)  40  The International and Comparative Law Quarterly  162
Constitutional and Legal Relevance:   Looks at how the coup in Fiji affected Fiji’s relationship with New Zealand.
Content: Discusses Attorney-General for Fiji v Robert Jones House [1989] 2 NZLR 69.  In this case the Government of Fiji used this house as a diplomatic mission.  Jones tried to terminate the lease after the 1987 coup, on the grounds that he had leased the property to the legal government of Fiji, not the current illegal government.  This article discusses the coup in this context and the New Zealand Governments recognition of Fiji’s new government.  

New Zealand continued to accept its Treaty rights and obligations with Fiji and continued diplomatic and other relations.  New Zealand would make no statement of formal recognition in respect of the presence of Government in Fiji.
Development of Relationship with New Zealand: The New Zealand Government made its disapproval of the Coups and the new Government clear, consequently diplomatic relations were cool, but were never largely affected.

12.2 On Revolution and Legality in Fiji

Reference:   Richard N Kiwanuka  (1988)  37  The International and Comparative Law Quarterly  961

Content:   Discusses the legal validity of the new order in Fiji after the coups.  Good for background and legal understanding of the coups.
12.3 British Treaties with Polynesia in the Nineteenth Century

Reference:   IC Campbell, in William Renwick (ed) Sovereignty and Indigenous Rights  The Treaty of Waitangi in International Contexts  (Victoria University Press, Wellington, 1991).

Content:   History of Fiji’s early relationship with Great Britain, including a comparison of the Deed of Cession of Fiji in 1874 with the Treaty of Waitangi.

12.4 Contract Labour Migration Between Fiji and New Zealand.  A Case Study of a South Pacific Work Permit Scheme.

Reference:   Wayne Levick,  Thesis for a Degree of Master of Science in Geography in the University of Canterbury,  University of Canterbury, 1988.
Constitutional and Legal Relevance:   Discusses Fijian and New Zealand Governmental policy and purpose of the work schemes.
Content:   This thesis addresses the phenomenon of short-term labour migration between Fiji and New Zealand that operates within the confining structure of formerly instituted work permit schemes.  Established since the 1960s on the initiative of the New Zealand Government, as part of attempts to regulate labour movements from Pacific Island nations to New Zealand, these schemes have had their greatest success in controlling immigration flows from Fiji.  Fijians were numerically the most significant users of the schemes, many among this flow have sought rural work in New Zealand.  This in turn has led to the expressions of hopes that a degree of skill and money transfer will operate through this means to assist Fiji’s development.  Establishing the efficacy of such mechanisms is a major aim of this thesis.  Discusses degree to which skill and money have operated in Fiji work schemes, policy of work schemes.

The study also details the pervasive role of government policy in the fortunes of short-term South Pacific labour migration.  

12.5 Revealed Comparative Advantage with Trade in New Zealand.  The Case of Fiji

Reference:   M Mikic, ED Palac-McMiken and R Ratnayake, Working Papers in Economics, Department of Economics Auckland University, No 134, June 1994.
Content:   Focuses on export performance of Fiji trade to New Zealand, using revealed comparative advantage.  Study concluded that Fiji has a narrow export base and its comparative advantage with other countries was variable over time.
Development of Relationship with New Zealand:   Analyses trade between New Zealand and Fiji in last 10 years.  No comment on political aspects of trade.  

12.6 The Fiji Islands.  Towards a United Future.  Report of the Constitution Review Commission 1996.

Reference:   Sir Paul Reeves, Tomasi Rayalu Vakatora and Brij Vilash Lal, Parliament of Fiji, Parliamentary Paper No. 34 of 1996, (Government Printer, Suva, 1996).
Constitutional and Legal Relevance:    This report recommends constitutional arrangements which would meet the present and future needs of the people of Fiji, promote racial harmony, national unity and the economic and social advancement of all communities.  The arrangements to take into account internationally recognised principles and standards of individual and group rights, guarantee full protection and promotion of the rights, interests and concerns of indigenous Fijian and Rotuman people, and to have full regard for the rights, interests and concerns of all ethnic groups in Fiji.
Content:   This report is an extensive analysis of Fiji’s Constitutional regime.  It includes a list of research papers, public hearings, overseas consultations and submissions.  
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Niuean Population in New Zealand:  1991 Census   14,424.

Niuean Population in Niue:  1991 Census   2,239.
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13. The Nature of the Relationship Between New Zealand and Niue

Niue is self-governing nation in free association with New Zealand. The United Nations accepted that the choice of the status of free association with another state was an acceptable form of self-determination and equivalent to independence for international law purposes.
  Essentially free association
 with New Zealand means that Niue is responsible for its own government.  New Zealand remains responsible in consultation with Niue for their external affairs and defence.  One of the fundamental aspects of the relationship is that Niueans remain New Zealand citizens.  Citizenship is a matter particularly personal to a state, New Zealand made it clear the extension of citizenship was because New Zealand had a high regard for the Niue, and the two had common beliefs and loyalties.

Niue was formally annexed to New Zealand as part of the Cook Islands in 1901.  The island was made a separate administration with its own Resident Commissioner and Island Council in 1904.  In 1960 the first Niue Assembly was established, with an elective representative from each of the villages.  On 19 October 1974 Niue attained the status of self-government in free association with New Zealand.  

While resident in New Zealand Niueans cannot vote in elections back in the Islands.
  

There has been concern at the number of migrants leaving Niue, with six times the amount of Niueans living in New Zealand than in Niue.  Migration has left some villages devoid of people altogether and there are many houses which have been abandoned or boarded up to await their owner’s return.
  Another issue in Niue’s future, is financial.  Niue is very reliant on New Zealand for aid, this has the potential to complicate their future relationship with New Zealand.
  

14. Constitutional Documents

[The Cook Islands and Niue were governed by the same legislation, until 1965 when the Cook Islands became independent.  Consequently the Niue Act 1966 was enacted by the New Zealand Parliament.  For the constitutional documents prior to 1966 please refer to the Cook Islands section.]

14.1 Cook Islands Amendment Act 1963

Constitutional and Legal Relevance:    Niue receives more self-governing powers, although still has less internal authority than the Cook Islands.  
Content:   Resident Commissioner’s functions can be delegated to members  of the Executive Committee.  European electorate abolished in the Cook Islands.  

The Executive Committee of Niue to consist of, the Resident Commissioner and four members of elected Island Assembly.  Resident Commissioner may delegate to the Executive Committee.  Niue Island Assembly established, consisted of the Resident Commissioner, and 14 members, elected by secret ballot and universal suffrage.  
14.2 Cook Islands Amendment Act 1964

Constitutional and Legal Relevance:    Part I of this Act came into force on 4 August 1964, the same day as the Cook Islands Constitution Act 1964 came into force.  The Cook Islands Constitution Act 1964 made the Cooks self-governing in free association with New Zealand. The Cook Islands Amendment Act 1964 provided for the government of Niue, from the date of the Cook Islands self-government.  
Content:   The Cook Islands Amendment Act 1964 consolidated previous provisions for Niue, providing for a Resident Commissioner, Executive Committee, Village Committees.  Further the Governor-General could make regulations, and the Niue Island Assembly had the power to make Ordinances, although they could not make Ordinances that related to defence, external affairs or affected Crown title to land.  The Ordinances could not be repugnant to any provision of a reserved enactment, (reserved enactments declared so by Act or regulation).

Development of Relationship with New Zealand:   Niue now has similar constitution to the Cook Islands.

14.3 Niue Act 1966

Constitutional and Legal Relevance:    An Act to consolidate and amend certain enactments of the General Assembly of New Zealand relating to the government and laws of Niue.  This Act provides comprehensively for Niue, affording them more internal control.  
Content:   Resident Commissioner, subject to the control of the Minister of Island Territories, was given powers as reasonably necessary for the efficient performance of his functions.  Executive Committee of Niue consisted of the Resident Commissioner and four members of the Island Assembly.  A Leader of Government Business was established, who was elected by the Island Assembly. The Island Assembly consisted of the Resident Commissioner and 14 elected members from electorates.  (Each member elected represented one of the 14 villages in Niue).  The Island Assembly could not make Ordinances relating to defence, external affairs, affecting Crown title to land, or repugnant to New Zealand reserved enactments.  The Island Council could provide for Village Councils with constitution and membership as prescribed, including the power to make by-laws.  The  High Court of Niue was established, with right of appeal to the Supreme Court of New Zealand.  (Declared to be the same Court as established by the Constitution of the Cook Islands and the Cook Islands Act 1915).

The Cook Islands Act and amendments not to apply to Niue. The laws of England as existing on 14 January 1840 (being the year which the colony of New Zealand was established) to be in force in Niue, except to the extent such laws were inconsistent with this Act or inapplicable to the circumstances of the Niue.  No Act of the Parliament of the United Kingdom passed before that date applies to the Niue, unless it was in force in Niue at the commencement of this Act (section 672).  All common law or equity within the jurisdiction of the Superior Courts in England to be construed as relating to the jurisdiction of the High Court of Niue (section 673).

Statute law of New Zealand, unless expressly provided, is not in force in Niue.  Those enactments which were expressly extended to Niue, to be read subject to this Act.  
14.4 Niue Amendment Act 1971

Constitutional and Legal Relevance:    Constitutional provisions relating to the Niue’s Executive substituted.  
Content:   Resident Commissioner’s authority and functions altered. The Resident Commissioner to be the chief administrative officer of the Government of Niue, and have the powers conferred by any enactment in force in Niue.  The Resident Commissioner may report to the Minister of Island Affairs, and convey to Niue the ideas of the Government of New Zealand.  

The Executive Committee consisted of the Resident Commissioner, the Leader of Government, and three other members of the Island Assembly.  The Executive Committee controlled the general direction of the Committee, and other powers conferred by any other enactment.  A Leader of Government was established and was to be elected by absolute majority of members of the Island Assembly.  The Leader to recommend the other 3 members of the Island Assembly, to the Resident Commissioner (no longer elected by the Assembly).  Four or more members of the Assembly who are not members of the Executive Committee or the Leader, or an appointed member of the Committee, may give notice to move a vote of no confidence in the Committee.  
Development of Relationship with New Zealand:   These amendments bring the Niue Government more into line with the Westminster model.  Refer to document 4.2 for the submissions that recommended some of the constitutional provisions in this Act.  

14.5 Niue Amendment Act 1974 No 43 (NZ)

Constitutional and Legal Relevance: This Act assigns new “titles” and functions that are more in accordance with the Westminster model.

Content: The responsibilities of the Resident Commissioner are now the responsibility of the Cabinet of the Ministers.  Every reference to the Executive Committee to be read as a reference to the Cabinet of Ministers.  Leader of Government, now known as the Premier of Niue.  Every reference to the Resident Commissioner to be read as a reference to the Cabinet of Ministers.  Niue Island Assembly now known as the Niue Assembly.  Ordinances now known as an Act of the Niue Assembly.  
Development of Relationship with New Zealand:   This Act is in preparation of impending self-government.  
14.6 Niue Constitution Act 1974 No 42 (NZ)

Constitutional and Legal Relevance:    This Act makes provision for the self-government of the people of Niue, and to provide a constitution for Niue.  
Content:   Section 3 provides for Niue to be self-governing.  The Niue Constitution set out in the First (Niuean version) and Second Schedules (English version) to this Act. The Niue Constitution Act to be the supreme law of Niue.  Where the Constitution provides for any New Zealand Court or Department of Government or statutory authority to perform any function or exercise any power in relation to Niue, they are authorised and required to perform that function.
  

Status of Niueans as New Zealand citizens not affected by this Act.  (Refer to the Citizenship Act 1977 below).  Nothing in this Act affected the authority of Her Majesty in right of New Zealand to act on Niue’s behalf in relation to external affairs and defence
 (section 6
). Nothing in this Act or in the Constitution affected the responsibilities of Her Majesty in right of New Zealand to provide the necessary economic and administrative assistance to Niue (section 7
).

Effect to be given to sections 6 and 7 of this Act, and to any other aspect of the relationship between New Zealand and Niue which may from time to time call for positive co-operation between New Zealand and Niue, after consultation between the Prime Minister of New Zealand and the Premier of Niue, and in accordance with the policies of their respective governments.  Any provision for Niue to carry out any policies may be made under the manner prescribed by the Constitution, but not otherwise  (section 8).

Provides for a New Zealand representative stationed in Niue, appointed under the State Services Act 1962.  

Development of Relationship with New Zealand:   Although Niue is now self-governing important links with New Zealand the two remain.  For example New Zealand is responsible for defence and external affairs, and it performs Niuean public revenue audits.  
14.7 Constitution of Niue  (Schedule to the Niue Constitution Act 1974 No 42)

Constitutional and Legal Relevance:  Provides for a Westminster style of Government for Niue, in similar vein to the Niue Act 1974.
   The Constitution came into force on the  19 October 1974.
Content:  Niue Assembly to have 20 members, consisting of the Speaker, 14 elected constituent members and 6 elected members from a common role for all Niueans.

The Speaker of the Niue Assembly to be elected to office by an absolute majority of the Niue Assembly, (section 20).  The Speaker performs some “head of state” duties formerly exercised by the Resident Commissioner.  For example the Premier must nominate the other three Cabinet members to the Speaker who will appoint those members and Bills become law when signed by the Speaker

Article 35 entrenches this Constitution and the Constitution Act 1974.
  
14.8 Constitution Amendment Act (No 1) 1992  (Niue)

Content:   This Act establishes the Court of Appeal of Niue as the superior court, and removes the right to appeal to the New Zealand Court of Appeal.

This Act also amends section 17(1) of the Niue Constitution, which relates to who can vote in a Niue election.  An elector must be a New Zealand citizen, a permanent Resident of Niue, (this term is defined in the Niue Assembly Ordinance 1966
 as meaning an ordinary resident for at least three months before the application for enrolment) have resided continuously in Niue for not less than three years, and an ordinary resident in Niue throughout a period of 12 months immediately preceding an application for enrolment as an elector.  

15. Other New Zealand Instruments

15.1 Letters Patent Constituting the Office of the Governor-General of New Zealand

Constitutional and Legal Relevance:   This Prerogative instrument establishes the office of the Governor-General as the Queen’s representative in Her Realm of New Zealand, to exercise the powers and authorities conferred by these Letters Patent.

Content:   In clause 1 the Realm of New Zealand is defined as including the self-governing state of the Cook Islands, the self-governing state of Niue, and Tokelau.

Before the Letters Patent were amended in 1987, approval of the Cook Islands and Niue to the amendment was sought and obtained.

15.2 Citizenship Act 1977

Constitutional and legal Relevance:   This is an Act to make better provision with respect to the status of New Zealand Citizenship, and to consolidate and amend the British Nationality and New Zealand Citizenship Act 1948.

Content:   “New Zealand” includes the Cook Islands, Niue and Tokelau.  Thus the people of the Cook Islands, Niue and Tokelau are all citizens of New Zealand.  This Act was extended to Niue by section 29 of the Citizenship Act 1977 and the request and consent procedure under section 36 of the Constitution of Niue (as set out in the Second Schedule to the Niue Constitution Act 1974).

15.3 Transportability of Welfare Benefits

Reference:   Section 77 of the Social Security Act 1964 and section 17b, 17c and 19 of the Social Welfare (Transitional provisions) Act 1990.

Section 77 provides that benefits are not be payable while a beneficiary is absent from New Zealand
, except in certain situations:

1. Benefit payable in first four or six weeks in case of invalids benefit, of absence where the Director-General is satisfied that the absence does not effect the eligibility for the benefit, (s77(2), 77(3) and 77(3a) of the Social Security Act 1964).

2. Director-General has discretion to allow benefit to be paid for up to two years absence where dependant receiving medical treatment overseas for which the department of health is granting assistance, or receiving vocational or guide-dog training, (section 77(4)).

3. Where a person is entitled to receive New Zealand Superannuation or a veterans pension, and they leave to reside in the Cook Islands, Niue or Tokelau, that person will be entitled to receive their benefit at a rate calculated in accordance with s17c of the Act. (If resided in New Zealand for more than 10 but less than 40 years since the age of 20, the rate is reduced according to a formula.  If resided in New Zealand from 20 for more than 40 years you get the base rate.) (Sections 17b and 17c)

4. Section 19 allows for the Government of New Zealand to enter into reciprocity agreements with other countries in relation to social security monetary benefits.  There are no such agreements with the Cook Islands, Niue or Tokelau.

16. Other New Zealand Governmental Documents

16.1 Ministry of Foreign Affairs and Trade Annual Reports

Reference:   Parliament.  House of Representatives.  Appendix to the Journals, A 1.  Report for the year ended 31 March 1965.

Increasing desire that Island people play an increasing part in the management of their own affairs.  Desire reinforced by the intensification of feeling against colonialism and pressure in the United Nations and elsewhere for its irradication.  New Zealand spends £1.5 million in the area every year in aid.  

Niue:   Moving along same path of increasing control of its own affairs.  A constitutional mission of JM McEwen, Secretary of Island Territories, and Professor Aikman, from Victoria University of Wellington, went to Niue in January 1965 for consultations with the Niue Assembly.  

16.2 Ministry of Foreign Affairs and Trade Annual Reports

Reference:   Parliament.  House of Representatives.  Appendix to the Journals, A 4.  Report for the year ended 31 March 1971.

Reference:   By RQ Quentin-Baxter.  Report to the Niue Island Assembly on the Constitutional Development of Niue.

Constitutional and Legal Relevance:   This report is an insight into the analysis and purpose of the Niue Amendment Act 1971 (document 2.4).

Content:   Report presented to the Niue Island Assembly.  RQ Quentin-Baxter was appointed in response to a request made by the Niue Island Assembly, to advise the Assembly and New Zealand about the constitutional development of Niue.  After considering the report, the Niue Island Assembly adopted the main recommendations.  In particular the Niue Island Assembly asked the New Zealand Government to promote legislation to amend the Niue Act 1966, to give effect to the following recommendations:

(a) to confer on the Executive Council the powers which it already exercises, by the delegation from the Resident Commissioner, to the conduct of the executive government of Niue;

(b) to provide that the Assembly will in future select the Leader of the Government Business, leaving him to choose three other Assemblymen as his colleagues in the Executive Committee, so the principle of collective responsibility is observed;

(c) to amend the provisions of the Niue Act relating to the control of the Niue Public Service, and of education, so that the provisions conform with the stage of constitutional development which Niue has already reached.

Development of Relationship with New Zealand: It is a matter of high importance, to United Nations and New Zealand, that the people of every dependent territory end their state of dependency in the way that they think best.  The United Nations would like this to happen as quickly as possible, and New Zealand has a duty to encourage Niuean people to work toward the goal of self-determination.  New Zealand gave firm assurances that the Government and people of Niue will retain their right to determine the pace of their constitutional development.  It is also New Zealand’s duty to make it possible for the people of Niue to chose freely.  For that reason, the New Zealand authorities have repeatedly assured the Government of Niue that if they chose to become self-governing, they will continue to receive New Zealand financial and other assistance, as they have in the past.  Moreover they will continue to have all the privileges of New Zealand citizens, including free access to New Zealand.  It is completely in keeping with the Niuean peoples cautious approach to constitutional development, that this relationship with New Zealand should grow out of the continued dealings between the two Governments.  

16.3 Ministry of Foreign Affairs and Trade Annual Reports

Reference: Parliament.  House of Representatives.  Appendix to the Journals, A 1.  Report for the year ended 31 March 1975.

Content:   Comment on Niue’s move to self-government.  Both Government’s discussed provisions of Niue’s new constitution.  New Zealand Government drafted a constitution for self-government.  New Zealand parliamentary select committee formed on Island Affairs where legislative proposals discussed.  Delegation from this committee observed election in Niue.  Constitution incorporated into the Niue Amendment Act 1974.  Referendum on 3 September 1974 observed by Special Mission of the United Nations.  Substantial majority of people of Niue decided that they wished Niue to becoming self-governing in free association with New Zealand.  New constitution entered into force, 19 October 1974.

16.4 Niue Review Group:  Report of the joint New Zealand Niue Review Group, August 1986

Reference:  A report to the prime Minister of New Zealand and to the Premier of Niue by the Niue Review Group.

Constitutional and Legal Relevance:    The Niue Review Group was established to review Niue’s relationship with New Zealand and recommend to the two Governments any changes that might seem effective and appropriate for the future.  
Content:   Describes the concept of self-government in free association:  Niue has the same constitutional autonomy as an independent state.  An elected Assembly, executive government governed by a Cabinet who are collectively responsible.  No organ of the New Zealand Government has any powers within Niue unless given those powers by the Constitution or other law of Niue.  Niue has the constitutional capacity to develop its own international personality.  This has allowed Niue to establish its regional and international connections (eg. Membership to the South Pacific Forum, access to UNDB technical assistance) while still being able to rely on New Zealand to act for it internationally in areas of remoter interest.  So far Niue has not had access to the full range of aid sources available to other small independent countries.  

The constitutional arrangements also borrow from the concept of integration.  Niueans still New Zealand citizens and New Zealand has guaranteed necessary economic and administrative assistance to Niue.  Without these guarantees the people of Niue would not of chosen to become self-governing.  The essence of integration is that the authority of the New Zealand Government over Niue would have to be restored, probably by inclusion of Niue in the New Zealand electorate boundaries.  

Although Niue is a separate political unit, the necessary economic and administrative assistance which it is the New Zealand Government’s constitutional obligation to provide should be seen simply as the allocation of a portion of a national resource to which all citizens contribute to the best of their abilities, and of which all are entitled to share.  Account will always have to be taken of the special needs of Niue and of the competing claims with other citizens, as it would be if Niue were integrated with New Zealand.  It is implicit that in the shared citizenship that the people of Niue, employing their own efforts but with New Zealand’s assistance, are entitled to aspire to a life-style on their island which, in overall quality does not compare too unfavourably to that which they would have access to in New Zealand.  

Discusses problem of huge depopulation in Niue.  
Development of Relationship with New Zealand:   While Niueans have retained New Zealand citizenship and freely exercised their right of moving to New Zealand, the Niuean view is that citizenship has not provided a constitutional guarantee of continuing support to those who have remained in Niue.  New Zealand, has not in Niuean minds, lived up to the spirit of the 1974 Constitution Act or fully understood,  as the years have passed, the political and economic realities that brought these constitutional guarantees into being.  The New Zealand interpretation is that it has remained very supportive of Niue in every sense, but that it has quite deliberately “stepped back” from its former close involvement in Niue’s affairs.  The Report comments that Niue and New Zealand have lost effective contact with each other, and that relationship needs to be re-established and expanded.  Since 1975 the issue of financial assistance has come to dominate all official exchanges between Niue and New Zealand.  The report goes on to discuss the relationship and suggest what issues need to be resolved.  
The main conclusion is that New Zealand and Niue, in partnership and as a matter of urgency, should make a determined effort to revitalise Niue as a self-governing entity.  Most of the recommendations almost certainly mean more assistance from New Zealand for Niue.  Recommendations include agreement as to what “necessary economic and administrative assistance” means.  New Zealand should reassure Niue by restating its commitment to section 7 of the Niue Constitution Act 1974 (document 2.6).  

This document contains the New Zealand aid figures to Niue from 1976 to 1986, and population statistics.

17. United Nations Documents

17.1 United Nations Year Book 1972, Volume 26

Reference:   Office of Public Information  (United Nations, New York, 1972), p576, 582.

Content:   New Zealand informed the Fourth Committee that on 21 November 1972 Niue Island Legislature Assembly, after considering the report of the Select Committee on the Constitutional Development of Niue Island, had reached a decision that the Government of Niue should inform the Government of New Zealand of its wish to achieve the status of full self-government in free association with New Zealand in 1974.  

17.2 General Assembly Resolution 18 September 1972

Content:   The General Assembly having considered the Question of Niue and Tokelau, noted the invitation by the New Zealand Government of the United Nations Mission, which visited June 1972.  Mindful that Niue and Tokelau require continued attention and assistance of the United Nations.  Hope that constitution talks in Niue will result in the early realisation of aspirations of the Niuean people.  Encourage New Zealand to intensify programmes of political education and preserve cultural heritage of Niue.  

17.3 United Nations Year Book 1974

Reference:   Office of Public Information  (United Nations, New York, 1972), p793.

Content:   The 1974 Visiting Mission observed the referendum on self-determination.  Reported to Special Committee who adopted report which commented that the referendum was arranged to ensure people exercise their right of self-determination freely, by secret ballot, with full information on the issues involved.  

People of Niue freely expressed their wishes - transmission of information in respect of Niue under article 73e no longer necessary.  Committee noted with appreciation the commitment by the Government of New Zealand to continue to furnish economic and administrative assistance to Niue and expressed the hope that the United Nations Development Programme, specialised agencies and other United Nations organisations would endeavour to contribute to the development of Niue’s economy.  

17.4 General Assembly Resolution 3285 (XXIX) 

Reference:   As recommended by the Fourth Committee.  A/9748 adopted without objection by the Assembly on 13 December 1974. United Nations Year Book 1972, Office of Public Information  (United Nations, New York, 1972), p804.

Content: The General Assembly noted the people of Niue had voted by a substantial majority for self-government in free association with New Zealand on the basis of their Constitution and the Niue Constitution Act 1974.  The General Assembly considered that in doing so the people of Niue had exercised their right to self-determine in accordance with the principles of the Charter of the United Nations and the Declaration of the Granting of Independence to Colonial Countries and Peoples.
  They expressed appreciation of New Zealand’s commitment to continue to furnish economic and administrative assistance to Niue.  

18. Bilateral Treaties Between New Zealand and Niue

18.1 Treaty of Friendship Between the Government of New Zealand of the Government of Western Samoa

Constitutional and Legal Relevance:    Published in English and Samoan.  Provides that the relations between New Zealand and Western Samoa to be governed by a spirit of close friendship.  
Content:   The two Governments agree to work together to promote the welfare of the people of Western Samoa.  Where appropriate the two Governments agree to consult each other on matters of mutual concern.   Each Government will ensure that citizens of the other living within its territory are given equitable treatment and full legal treatment and access to the courts.  Under Part V of the Treaty the New Zealand Government will when requested, act as a channel for communications between Western Samoa and other Governments, international organisations, at international conferences, supply Western Samoa with information concerning international affairs, and undertake diplomatic protection of nationals in other countries.  
Development of Relationship with New Zealand:   Illustrates that despite Western Samoa’s independence, a close relationship exists between the two countries.  

(This Treaty also applied to The Cook Islands, Niue and Tokelau.)

19. Secondary Materials

19.1 The Decolonisation of Niue

Reference:   Terry M Chapman, (Victoria University Press and New Zealand Institute of International Affairs, Wellington, 1976)
Constitutional and Legal Relevance:    Terry Chapman worked as a civil servant for the Niuean Government.  He is closely acquainted with the process of government in New Zealand, and he has assisted in preparing the way for self-government in Niue.  This book tracks the path of Niue’s decolonisation and the difficulties that arise in preserving a useful association between New Zealand and Niue after self-government was granted.  
Content:   Chapman writes about Niue’s political history and their development in obtaining self-government.  Chapman describes how New Zealand, Niue and the United Nations relationship developed, providing detail and insight, only someone involved in the process could know.  He outlines how the Constitution developed, including comment on the United Nations Visiting Mission, reports and advice by Aikman and McEwen constitutional experts and advisors to Niue.  He comments how Niue responded and coped with the gradual introduction of their new internal responsibility under the Westminster system.   He summarises the salient features of the Niue Constitution and discusses the concept of self-determination in detail, including how the decision to have that relationship was reached.  He concludes with discussion of the policy direction of the Niuean government just before their attainment of self-government.  

Chapman describes the concept of self-government in free association as being based primarily on nationality and citizenship.  In the Niuean constitutional context the concepts of ‘independence’ and ‘self-government’ while having the same value, do not mean the same thing.  Niue attained self-government, which had equal value to independence, without it becoming independent by retaining New Zealand citizenship.  As long as Niueans retain New Zealand citizenship, regardless of the attainment of self-government, Niue cannot be regarded as an internationally independent state.  The United Nations was satisfied that the colonial relationship no longer exists because self-government meant complete constitutional freedom, in that Niue will no longer come under the formal rule of New Zealand.  Niue has its own government which is not subject to the legal restraints of the New Zealand government.  New Zealand has no legal authority in Niue, except at their request, it will continue to be responsible for their defence and foreign affairs.  Niue s not as politically free as it is constitutionally.  “Independence qualified only by a special relationship tailored to meet the express wishes of the Niuean people.”  

“In free association” concerns the expressed desire of the Niuean people to retain their traditional ties with New Zealand.  This relationship must be voluntary to exist, and generally the purpose is to derive reciprocal benefits for all parties involved.  Free association in this case, although mutually voluntary, has been designed to serve the interests of the Niuean people only.  New Zealand, without receiving any reciprocal benefits has been placed under an obligation to take an active interest in the well being of New Zealand citizens, over whom it has no legal jurisdiction.  

Development of Relationship with New Zealand:   Chapman tracks the development of New Zealand and Niue’s relationship from being dependent on New Zealand to attaining full self-government in free association with New Zealand.  

19.2 The Constitutions of Niue and the Marshall Islands: Common Traits and Points of Difference

Reference: Alison Quentin-Baxter in Peter Sack (ed), Pacific Constitutions Proceedings of the Canberra Law Workshop VI, (Law Department, Research School of Social Sciences, Australian National University, Canberra, 1982), p97.

Content:   Compares the Constitutions of the Marshall Islands and Niue, and in doing so discusses Niue’s constitutional relationship with New Zealand.  Quentin-Baxter pays particular attention to issues of self-determination, the effect and implications of section 6 of the Niue Constitution Act 1974 (New Zealand responsible for external affairs and defence of Niue), and the concept of free association.

Concepts of self-government and free association are opposites which have to be reconciled.  Quentin-Baxter identities the boundary lines fixed by the Niue Constitution and the constitutional law of New Zealand.  Outside these limits, norms of international law will tend to govern relationships.  The limits mentioned by Quentin-Baxter are:

· Unlimited constitutional capacity conferred on the executive and legislature.

· Powers conferred on the Government are exclusive. (Section 6 of the Niue Constitution Act 1974 was a reminder that the New Zealand Government would still have the constitutional authority to act for the realm as a whole, including Niue, for matters of external affairs and defence.  Section 8 requires New Zealand to consult Niue before exercising responsibilities.  Section 6 does not impose any constitutional limitations on the executive and legislative powers conferred on Niue in the fields of external affairs or defence.  This section does not give New Zealand any legislative powers to carry out its responsibilities and Niue is free to end the relationship.)

Agreements between Niue and New Zealand are indistinguishable in form from treaties, and do not appear to be intended to be enforceable under domestic law or in the domestic courts. The right to claim the protection of international law is an important safeguard for associated states.  Niue has problem of the doctrine of parliamentary sovereignty could cut across the grant of self-government.  [This argument similarly applies to past promises of financial aid.]  The ultimate safeguard is the right to move to full independence at any stage, this right is guaranteed by international law, for example United Nations Resolution 1514 (XV).

An agreement between the two governments of a commitment distinguishes a freely associated state from a fully independent state.  Free association is not seen as affecting the relationships of the associated state with the outside world.  Mutual forbearance is needed to make the relationship work.

Development of Relationship with New Zealand:   This article assesses affect and implications of the Niue Constitution Act 1974 on the relationship between Niue and New Zealand.  
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20. The Nature of the Relationship Between New Zealand and Samoa

In the 1870s Western Samoa was part of international rivalries between Britain, America and Germany.  In 1899 Western Samoa became a German Colony.  On 29 August 1914, with the outbreak of World War I, a force of New Zealanders annexed Western Samoa without a shot being fired.  Under the Treaty of Versailles, Western Samoa became a Mandated Territory of New Zealand.  After World War II Western Samoa became a Trust Territory of the United Nations administered by New Zealand.  Western Samoa gained independence from New Zealand on 1 January 1962.  

In 1982 the Privy Council held that all Western Samoans born between 1928 and 1949, or their children were New Zealand citizens.  As a response to this decision the New Zealand Parliament passed the Citizenship (Western Samoa) Act 1982.  Under this Act Samoans wanting New Zealand citizenship do not have to comply with the usual procedures that Tongans and Fijians do under the Citizenship Act.  They only need to show they have been an ordinary resident in New Zealand for 3 years.  However there is a quota of 1100 under this Act.  Applications for the quota open in June and close in August.  This year the quota was closed by July because of the immense response.  Samoans resident in New Zealand comprise 53 percent of New Zealand’s total Pacific Island population.  On 4 July 1997 the country changed its name from Western Samoa to Samoa.

Unlike the Cook Islands Samoa’s Electoral Act 1963 makes no provision for casting votes outside of Samoa on election day.  This Act only provides for polling booths within Samoa, and does not make provision for special votes from New Zealand.

Since the 1960s there have been at least nine schemes for short term workers negotiated between the New Zealand Government and the Governments of Fiji, Tonga and Samoa.  However the schemes for Samoa were instituted on a small scale because of other avenues of migration.

Samoa is a  member of the Lomé Convention
, under this agreement they have received the benefits of European Union aid and trade agreements.  Lomé IV
 ends in the year 2000, and indications are that any subsequent agreement will not be so favourable to Pacific Islands.  Samoa may look to New Zealand to supplement some of the shortfall.  

21. Constitutional Documents

21.1 Western Samoa Order in Council 1920 

Constitutional and Legal Relevance:  This document enacted the results of the Treaty of Peace which Germany signed after WWI with the Allied and Associated Powers.  In this Treaty, Germany renounced in favour of the principal Allied and Associated Powers, all her rights and title over the Islands of Samoa.  It was then agreed between Allied Powers, that the Islands would be administered by His Majesty in His Government of His Dominion of New Zealand.  

Content:  This Order gives the Parliament of the Dominion of New Zealand full power to make laws for the peace order and good government of the Territory of Samoa, subject to and in accordance with the provisions of the Treaty of Peace.  This Order was made by His Majesty by virtue of His powers under the Foreign Jurisdiction Act 1890 (UK).

Development of Relationship with New Zealand:  This document signals the beginning of formal obligations between New Zealand and Samoa.

21.2 Treaties of Peace 1919 Act  No 20 (NZ)

Content:   Long Title: “An Act giving effect in New Zealand to certain Treaties of Peace made by His Majesty.”  In this Act His Majesty approved and accepted the Mandate for the government of Samoa.  The Governor-General in Council exercised any jurisdiction conferred in that Mandate and empowered to make by Order in Council any such provisions he deemed necessary.  This Act was enacted for 12 months, but was extended by the Treaties of Peace Extension Act 1921, and later repealed by the Western Samoan Act 1961.

21.3 Samoa Constitution Order 1920

Constitutional and Legal Relevance:   This order provided a Constitution to manage the Mandate given to New Zealand, by the Western Samoa Order in Council 1920, and pursuant to the Treaties of Peace Act 1919 (NZ).  The lengthy preamble explains the political history.  This provision established a colonial style government, where all executive power was vested in the sovereign of the United Kingdom (section 5).

Content:   The Order established local constitutional institutions, however they were all subject to the powers of the Administrator of Western Samoa (section 6).  The Administrator was under the authority of the Minister of External Affairs of New Zealand (section 6), indicating international obligations.

Under the Order, the Administrator acting with the advice and consent of the Legislative Council of Western Samoa could make Ordinances (laws).  A local Court structure was established, with a right of appeal to the New Zealand Supreme Court.  The Order provided that the laws of England as existing in New Zealand on 14 January 1840 (being the year in which the Colony of New Zealand was established) would be in force in Western Samoa, unless inapplicable to the circumstances of the territory.  The common law
 of England was imported to Samoan Courts (section 351) and all existing law in Samoa was abolished (section 375), (eg. German Law). No Act of the Parliament of Great Britain passed before 14 January 1840 was in force in Western Samoa, unless already in force in New Zealand at the commencement of this Order.  Statute law of New Zealand only to be in force in Western Samoa when expressly provided (section 353).

The Military Government of Western Samoa established during the war with Germany was to continue until the commencement of this Order on 1 May 1920.  This Order also provided for a basic code of laws, including criminal law, court procedures, land law, personal status questions and so forth.
21.4 Samoa Act 1921

Constitutional and Legal Relevance:   A New Zealand Act to make permanent provision for the government of Western Samoa, replacing the  temporary Orders in Council.  (In response to the League of Nations having defined officially the terms of the Mandate, which is set out in the First Schedule to the Act, see below).  The preamble sets out the source of New Zealand’s Mandate.  This Act came into force 1 April 1922.

Content:   The Executive government of Western Samoa is vested in the British Sovereign (section 4).  The Administrator continues to be under the authority of the Ministry of External Affairs, and is charged with the administration of the executive government (section 5). The Chief Judge of the High Court was ex offico the Deputy Administrator of Western Samoa (section 6).  The Administrator acting with the advice of the Legislative Council could make Ordinances (section 46).  The High Court also consisted of “Faamasino or Native Judges” as the Minister of External Affairs thought necessary (section 64).  The jurisdiction of the New Zealand Supreme Court was retained (section 81 and 82).  The Act also set out a criminal code, land law and so forth.

21.5 League of Nations - Mandate for German Samoa

Constitutional and Legal Relevance: This document is set out in the First Schedule to the Samoa Act 1921.  Article 22, Part 1, paragraph (8) of the Covenant of the League of Nations provided that the degree of authority to be exercised by the Mandatory (NZ) not having been explicitly agreed upon by the members of the League, were to be defined later by the Council of the League of Nations.  This document defines those terms.

Content:  New Zealand was given full power of administration and legislation over Western Samoa, and could apply New Zealand laws to the territory with modifications if the circumstances required.  New Zealand was required to promote (to the utmost) the material and moral well-being, and social progress of the inhabitants.

21.6 Samoa Amendment Act 1923

Constitutional and Legal Relevance:   Establishment of a municipal government in Apia.

Contents:   Statutory recognition of Fono of Faipules. The Administrator may appoint persons fit to be Faipules, according to Samoan usage and custom.  The function of Fono of Faipules was to consider matters relative to the welfare of the Samoan people, and to express their opinions and make their recommendations to the Administrator.  

Development of Relationship with New Zealand:   First legal recognition and incorporation of Western Samoa’s customary law.

21.7 Samoa Amendment Act 1947

Constitutional and Legal Relevance:   This Act provided for the objectives of the international trusteeship system which replaced the League of Nations Mandate, and to promote the advancement of Western Samoa towards their progressive development of full self-government.  The preamble describes the political events that were the impetus for these provisions.  The Trustee Agreement is set out in the First Schedule to this Act.
  In this Act New Zealand takes responsibility for Western Samoa in its own right, rather than on behalf of Britain.  This Act amends the Samoa Act 1921, the Principal Act.

Content:   The post of Administrator is replaced by the High Commissioner of Western Samoa (section 3).  The High Commissioner is appointed by the Governor-General and subject to the control of the Minister of Island Territories.  The Act established a Council of State (section 4).  This Council consisted of the High Commissioner and Samoan’s appointed as Fautua by the Governor-General.  The High Commissioner was to consult the Council of State on: all proposals of legislation he intended to recommend to the Legislative Assembly, all matters closely relating to Samoan custom, and all other matters affecting the welfare of Western Samoa proper to refer.

The Legislative Assembly was established and the Legislative Council was abolished (section 6). The Assembly had more members consisting of not more than five European Elected Members and not more than six Official Members.  The High Commissioner had the right to refuse to assent to a Bill, according to his discretion, but subject to the provisions of this Act, or instructions by the Minister of the Island Territories.  

The Legislature not to make laws relating to defence or external affairs of Western Samoa (section 8).  Ordinances repugnant to any provision of a reserved enactment (reserved enactments declared so by Act or regulation) not lawful or competent (section 9).

Development of Relationship with New Zealand:   International influences forced a change in the relationship between New Zealand and Western Samoa.  Here New Zealand is beginning to establish a foundation for Western Samoa’s future independence. 

21.8 Samoa Amendment Act 1952

Constitutional and Legal Relevance:    This document gives more executive power and responsibility to Western Samoa.
Content:    The  Executive Council established, its members to consist of the High Commissioner, the Samoan’s holding office as Fautua ,  three official members,  three Samoan elected members, and one European elected member of the Legislative Assembly (section 2).  The Council’s functions were to confer with and advise the High Commissioner on forming, determining, and implementing the policy of the Government of Western Samoa.  However, the High Commissioner not bound to accept the advice of the Executive Council on any matter.  
Development of Relationship with New Zealand:   Another step by New Zealand, as the administering authority, toward returning the political power of Western Samoa to its people.
21.9 Samoa Amendment Act 1956

Constitutional and Legal Relevance:    New Zealand is giving Western Samoa, more internal control, but retained external authority.
Content:   This amendment reconstituted the Executive Council of Western Samoa.  The Act directed that the Council was the principal instrument of policy to the High Commissioner in his administration of the executive government of Western Samoa.  The Council membership consisted of: the Secretary to the Government, the Financial Secretary of Western Samoa, the Attorney-General of Western Samoa, four Samoan elected members, and two European elected members (section 4).  The  High Commissioner attended and presided at meetings, as practicable.

The High Commissioner consulted with the Executive Council in the exercise of all powers conferred upon him, except in relation to: exercise of any powers relating to defence, external affairs, or affecting the title of the Crown to land, or matters too unimportant or too urgent to admit to the advice of the Council (section 5).

The Governor-General retains some authority to make regulations (section 9).

Development of Relationship with New Zealand:   The High Commissioner’s role was changing, more decisions were being made by the Executive Council, (which had to contain Samoan members).  It is significant that New Zealand retained complete control of external affairs, and kept some legislative power.  

21.10 Samoa Amendment Act (No 2) 1956

Constitutional and Legal Relevance:    Part I of this Act is titled Constitutional provisions.
Content:   The power conferred on the Legislative Assembly to make laws for Western Samoa is extended.  The Legislative Assembly could impose taxes, charges: and conditions on importing and exporting goods.  The Assembly still prohibited from making laws relating to defence or external affairs or affecting the title of the Crown to any land.  However the Assembly could make provision for taking land for defence purposes and to recruit and maintain a volunteer force for local defence.  Some provisions removed from reserved enactment status.  The High Commissioner must act on advice of Executive Council in these areas.
Development of Relationship with New Zealand:   Continuing trend of increasing Western Samoa’s constitutional authority.
21.11 Samoa Amendment Act 1957

Constitutional and Legal Relevance:    This Act redefined roles and functions in the Constitution, repealing provisions in the 1947 Act relating to the High Commissioner, the Council of State, and the Legislative Assembly.

Content:    The membership of the Executive Council was redefined and enlarged.  The Executive Council became the principal instrument of policy of the executive government of Western Samoa (use to be the principal instrument of policy to the High Commissioner).  The Fono of Faipule was abolished.  Provision made for Samoan constituencies and suffrage.  The Act appointed a Speaker and Leader of Government Business.  However it was unlawful for the Legislature to make any provision repugnant to New Zealand “reserved enactments” or to the Trusteeship Agreement.    
Development of Relationship with New Zealand:   Western Samoa gained more internal control, although New Zealand kept some constraints on the legislature.

21.12 Samoa Amendment Act 1959

Constitutional and Legal Relevance:    Part I of this Act is titled Constitutional Provisions, and replaces the 1957 sections on the executive government.
Content:   This Act provides the Council of State is the head of the executive government of Western Samoa and exercises all the functions conferred on the High Commissioner or the Council of State by any enactment (section 4).  The Council of State consisted of the High Commissioner, and the Fautua (section 7 and 8).  All functions to be exercised in accordance with constitutional conventions applicable to the exercise of similar functions in the United Kingdom by Her Majesty.

This Act established a Cabinet of Ministers, who were collectively responsible to the Legislative Assembly (section 13).  This Cabinet advised the Council of State in the exercise of its functions, and was charged with the general direction and control of the Government of Western Samoa.  The Council of State appointed a Prime Minister, who had to be a member of the Legislative Assembly and commanded the confidence of the majority.
Development of Relationship with New Zealand:   Establishment of a Western Samoan Cabinet and Prime Minister are further examples of New Zealand transferring constitutional responsibility to Western Samoa.  

21.13 Western Samoa Act 1961

Constitutional and Legal Relevance:    This Act provides for the attainment of independence by Western Samoa and the end of the Trusteeship Agreement.   The Samoa Act 1921 and all its subsequent amendments, are repealed, as set out in the Third Schedule.  The preamble provides a summary of the political circumstances. 
Content:   Declared that after Independence Day (1 January 1962) Her Majesty in Right of New Zealand has no jurisdiction over the Independent State of Western Samoa.  Future New Zealand Acts will not be in force in Western Samoa.  The Supreme Court of New Zealand has no jurisdiction after Independence Day.  Ordinances no longer invalid on ground of repugnancy to certain New Zealand Acts and regulations.  

Western Samoans were not included in the Aliens Act 1948.

Development of Relationship with New Zealand:   This is the beginning of the “new” independent Western Samoa.  Western Samoa’s constitution was written by constitutional advisors, Professors Davidson and Aikman, who also advised other islands.  The Westminster system was adapted to the Pacific Island context, by including in the constitution, matters usually dealt with by convention in Britain.
  

22. Bilateral Treaties Between New Zealand and Western Samoa

22.1 Treaty of Friendship Between the Government of New Zealand and the Government of Western Samoa

Reference:   New Zealand Treaty Series, 1962, No 5.

Constitutional and Legal Relevance:    Published in English and Samoan.  Provides that the relations between New Zealand and Western Samoa to be governed by a “spirit of close friendship.”  Entered into force 1 August 1962.
Content:    Where appropriate the two Governments to consult each other on matters of mutual concern.  Each Government to ensure that citizens of the other living within its territory are given equitable treatment and full legal treatment and access to the courts.  Under Part V of the Treaty, the New Zealand Government will, when requested, act as a channel for communications between Western Samoa and other Governments, international organisations, at international conferences, supply Western Samoa with information concerning international affairs, and undertake diplomatic protection of nationals in other countries.  

The two Governments agreed to work together to promote the welfare of the people of Western Samoa.  In particular the Government of New Zealand will consider sympathetically requests from the government of Western Samoa for technical, administrative and other assistance.  
Development of Relationship with New Zealand:   Illustrates that despite Western Samoa’s independence, a close relationship continued between the two countries.  

(This Treaty also applies to The Cook Islands, Niue and Tokelau.)

22.2 Exchange of Letters Constituting an Agreement Between the Government of New Zealand and the Government of Western Samoa Implementing Article V of the Treaty of Friendship of 1 August 1962

Reference:   New Zealand Treaty Series, 1963, No 11.

Content:  These letters are pursuant to Part V of the Treaty of Friendship.  The Prime Minister and Minister of Foreign Affairs of Western Samoa presented to the Prime Minister of New Zealand, in what instances Western Samoa wanted New Zealand to act for Western Samoa in relation to other governments and international organisations.  The New Zealand Prime Minister accepted these wishes.  

22.3 Protocol to the Treaty of Friendship Between the Government of New Zealand and Western Samoa 1982

Reference:   New Zealand Treaty Series, 1982, No 11.

Constitutional and Legal Relevance:    Entered into force on 13 September 1982.  This Protocol is to be read with the Treaty of Friendship 1962.  The Protocol deals with the citizenship rights of Western Samoan’s in New Zealand.  

Content:   The two governments have agreed they will consult on any issue relating to their laws governing citizenship and immigration.  The New Zealand Government has agreed to grant all citizens of Western Samoa in New Zealand on 13 September 1982 (day Protocol came into force) the right to become New Zealand citizens immediately upon application.  New Zealand also agrees to grant those citizens of Western Samoa who travel to New Zealand after 13 September 1982, and who would have been granted permanent status residence pursuant to policy and practice before 19 July 1982, the additional right to become New Zealand citizens upon application, after permanent status residence acquired.  

For the purposes of this protocol “New Zealand” does not include the Cook Islands, Niue or Tokelau. 
Development of Relationship with New Zealand:   This Protocol is part of New Zealand’s response to the Lesa decision.  The procedures for Western Samoans who want to become New Zealand citizens are loosened.  Western Samoans given the right to become New Zealand citizens upon application.  In the preamble to the Protocol, the two governments recognise that their special relationship requires that issues affecting the two countries and their citizens should be resolved on a co-operative basis.  It also recognises that a country only grants citizenship to those individuals having a close link with it.  “RECOGNISING  further that the ties of history, friendship and law between New Zealand and Western Samoa are such as to give the citizens of Western Samoa a claim to special treatment under the New Zealand law governing citizenship.”
23. Citizenship

23.1 Levave v Immigration Department  [1979]  2  NZLR  74 (CA).

Content:   The appellant was convicted of overstaying.  She appealed on the ground that she was a New Zealand citizen by decent.  She claimed that all persons born within the geographical limits of Western Samoa, after the coming into force of the British Nationality and Status of Aliens (in New Zealand) Act 1923, were natural born British subjects.  Her father was born in Western Samoa in 1926.  

The Court of Appeal held that the appellant was not a New Zealand citizen.  In enacting the 1923 Act the New Zealand Parliament had not provided that all persons born in Western Samoa thereafter were to be natural born British subjects.  

23.2 Lesa v Attorney-General  [1982]  NZLR  165 (JCPC)

Content:   The plaintiff was born in Western Samoa in 1946, she claimed she was a natural-born British subject by virtue of the British Nationality and Status of Aliens (in New Zealand) Act 1928, and therefore under section 16(3) of the British Nationality and Status of Aliens (in New Zealand) Act 1948, she was a New Zealand citizen.  

The New Zealand Court of Appeal held that the plaintiff was not a natural-born British subject, she appealed to the Privy Council.  It was common ground that the courts decision in Levave v Immigration Department covered this case, (similar wording in 1923 and 1928 Acts).  

Privy Council:  In 1928 New Zealand formed part of His Majesty’s dominions and was within His Majesty’s allegiance.  The 1928 Act applied to Western Samoa “in the same manner in all respects” as if that geographical area were “for all purposes part of New Zealand”.  Consequently Western Samoa and the Cook Islands must be treated as part of His Majesty’s dominion and within His Majesty’s allegiance.  Thus if you are in New Zealand and you were born in Western Samoa or your father was, you are a natural born British subject.  If you resided in Western Samoa (during the year immediately preceding the application) you are eligible for naturalisation.  

In their Lordships’ view, s7(1) of the Act of 1928 means: a person born or resident in Western Samoa is to be treated in the same manner in all respects for all the purposes of the Act of 1928 as if he or she had been born or resident in New Zealand proper.  

Development of the Relationship with New Zealand:   Immediately the decision in Lesa attracted great controversy because of its feared impact on the operation of immigration laws.

23.3 Citizenship (Western Samoa) Act 1982

Constitutional and Legal Relevance:   This Act was the “solution” to the problem thought to have been created by Lesa v The Attorney-General of New Zealand.  section 5 of the Act declares Falema’i Lesa of Wellington to be a New Zealand citizen otherwise than by descent.  
Content:   This Act implements the Protocol to the Treaty of Friendship, and makes provisions relating to New Zealand citizenship of Western Samoans born before 1949 and others claiming to be by descent or marriage through such people.
In this Act the term "New Zealand" does not include the Cook Islands, Niue, or Tokelau.  This Act is in force in Tokelau.  This Act states the following people have never been deemed to be New Zealand citizens, and will not be New Zealand citizens unless the Minister of Internal Affairs authorises their grant of citizenship:

(a) Every person-

(i) Who was born in Western Samoa on or after the 13th day of May 1924 and before the 1st day of January 1949; and

(ii) Who, immediately before the 1st day of January 1949, was a British subject by virtue only of having been born in that country; and

(b) Every female who, on the 1st day of January 1949, became a New Zealand citizen by virtue only of having been married to any person to whom paragraph (a) of this subsection applies; and

(c) Every person--

(i) Who is the descendant of a person who was born in Western Samoa on or after the 13th day of May 1924 and before the 1st day of January 1949; and

(ii) Who was born before the 1st day of January 1949; and

(iii) Who was a British subject immediately before the 1st day of January 1949; and

(d) Every female who, on the 1st day of January 1949, became a New Zealand citizen by virtue only of having been married to any person to whom paragraph (c) of this subsection applies; and

(e) Every person--

(i) Who is the descendant of any person to whom any one or more of paragraphs (a) to (d) of this subsection applies; and

(ii) Who was or is born on or after the 1st day of January 1949.
Section 7 of the Act states that Samoan citizens who were in New Zealand at any time on the day before the date of the commencement of this Act or had lawfully enter New Zealand after the commencement of this Act and are lawfully entitled to remain in New Zealand indefinitely, are eligible to become New Zealand citizens.  Thus Samoan people do not have to fulfill the requirements under the Citizenship Act 1977, but this section is subject to a quota of 1100 per year.
  
23.4 New Zealand Citizenship and Western Samoa: A Legacy of the Mandate

Reference:   FM Brookfield  (1983)  5  Otago Law Review  367.
Constitutional and Legal Relevance:    This article explains and comments on the above documents, and provides a historical context.
Content:   Discusses Western Samoans citizenship status and rights up to 1983. Includes analysis The British Nationality and New Zealand Citizenship Act 1948; the British Nationality and Status of Aliens ( in New Zealand) Act 1923; the British Nationality and Status of Aliens ( in New Zealand) Act 1928;  Levave v Immigration Department  [1979] 2 NZLR 74,  Lesa v Attorney-General  [1982]  NZLR  165; the Western Samoa Act 1961; and the Citizenship (Western Samoa) Act 1982.  

Brookfield supports the Privy Councils’ decision in Lesa.
Development of Relationship with New Zealand:   Discusses how the changes in Western Samoa’s and New Zealand’s relationship effected Western Samoan’s rights to New Zealand citizenship.  
23.5 The independence of Western Samoa - some conceptual issues

Reference:   Alison Quentin-Baxter   (1987)  17  VUWLR  345.
Constitutional and Legal Relevance:    Quentin-Baxter discusses independent statehood, the Treaty of Friendship with New Zealand, and citizenship, including discussion on Levave v Immigration Department  [1979] 2 NZLR 74.
Content:   New Zealand and Western Samoan Government’s have always characterised the Treaty of Friendship as one between independent states.  The main purpose of the Treaty was to ensure sympathetic consideration by each partner government of any matter affecting important interests of the other.  This was invoked over citizenship rights.  

Under the Mandate and trusteeship system Western Samoans were treated as British (and from 1949 New Zealand) protected persons.  After Lesa v Attorney-General  the New Zealand Government under took to issue New Zealand passports to all Western Samoans who could establish their New Zealand citizenship.  There was a huge demand and the two Governments reached a solution in the 1982 Protocol to the Treaty of Friendship.  That document recorded the obligation of the government of New Zealand to grant the right to become citizens immediately upon application.  This guarantee was made plain by the Citizenship (Western Samoa) Bill introduced into Parliament three days later.  
Development of Relationship with New Zealand:   “It says much for the strength of the ties linking New Zealand and Western Samoa that the Privy Council’s surprise decision, the steps taken to remedy the situation and the controversy to which they in turn gave rise were surmounted without harm to the relations between the two countries.”
23.6 Western Samoans as New Zealand citizens

Reference:   David Heard  (1984)  14  VUWLR  301.

Content:   Heard presents the opposing view to the Privy Council decision in Lesa v Attorney-General.  Heard argues the Privy Council decision was based almost entirely upon the narrow aspects of statutory interpretation and that insufficient consideration was given to the broader issues of mandate nationality, international recommendations and uniformity within the British Commonwealth.

24. New Zealand Governmental Documents

24.1 Ministry of Foreign Affairs and Trade Annual Reports

Reference:    Parliament.  House of Representatives.  Appendix to the Journals, A 1.  Report for the year ended 31 March 1962.

Content:  With the attainment of independence by Western Samoa, the Department of Foreign Affairs took over from the Department of Island Territories to the conduct New Zealand’s future relations with the new state.

24.2 Ministry of Foreign Affairs and Trade Annual Reports

Reference: Parliament.  House of Representatives.  Appendix to the Journals, A 1.  Report for the year ended 31 March 1965.

Increasing desire that Island people play an increasing part in the management of their own affairs.  Desire reinforced by the intensification of feeling against colonialism and pressure in the United Nations and elsewhere for its irradication.  New Zealand spends £1.5 million in the area every year in aid.  

Through a Treaty of Friendship signed in 1962
, the Samoans have maintained close ties with New Zealand.  In response to a request made by the Samoan government under the Treaty, New Zealand agreed to act as its official channel of communication with other governments and international organisations outside the Pacific area until Western Samoa is in a position to develop its own diplomatic machinery.  The Treaty of Friendship has been expanded by separate agreements entered into by both Governments.  These include arrangements about Faleolo Airport and the recruitment of teachers. Aid programme of £150,000 per year until 1968.  Lists other assistance by New Zealand and other agencies.  Relations between New Zealand and Western Samoa since three years of independence have remained close and cordial.  

25. United Nations Documents Relating to Western Samoa

25.1 The Trusteeship Agreement for the Territory of Western Samoa 1946

Constitutional and Legal Relevance:   This is an important document for understanding the political motivation (including the international influences) behind Western Samoa’s independence.

Content:   The preamble sets out the historical move of Western Samoa from a Mandate Territory to the International Trusteeship System.  This United Nations General Assembly resolution establishes the terms of trusteeship.  

New Zealand was designated as the administering authority for Western Samoa. New Zealand given full powers of administration, legislation and jurisdiction over the Territory.  Objectives of the international trusteeship system include; advancing the inhabitants progressive development towards self government or independence as appropriate to the circumstances; promoting the development of free political institutions suited to Western Samoa; and taking all other appropriate measures with a view to the political advancement of the inhabitants of Western Samoa. 

25.2 Samoan Petition to the United Nations 1946

Reference:   External Affairs Publication, No.39, in Ministry of Foreign Affairs, New Zealand Foreign Policy: Statements and Documents, 1943-1957, (Wellington, 1972).

Content:   This is a petition by the Fautua, Members of the Legislative Council, Associate Judges, Faipule, and District Representatives of all Western Samoa.  This is a response to the proposed draft Trusteeship agreement.  The petitioners felt the Trusteeship agreement would not bring them closer to their ultimate goal of self-government.  The petition beseeches that Western Samoa be granted self-government, and New Zealand to act as Protector and Advisor to Western Samoa, in the same capacity as England to Tonga.  

Development of Relationship with New Zealand:   This document is evidence of how long Western Samoa has sought independence.  Further it is an indication why they later chose full independence and not free association with New Zealand.  

25.3 Report by the New Zealand Government to the General Assembly of the United Nations on the Administration of Western Samoa, for the calendar year 1958

Reference:   Issued by the Department of Island Territories.  (Government Printer, Wellington, 1959).

Content:  This is an Annual Report in accordance with Article 88 of the United Nations Charter, based on a questionnaire approved by the Trusteeship Council for transmission to those nations administering Trust Territories.  This report covers information such as the Status of the Territory and its inhabitants, international regional relations, international peace and security, political, economic, social and educational advancement.  It also includes resolutions and recommendations of the General Assembly and Trusteeship Council.  

The first formal session, after elections in November 1957, of the new and enlarged Legislative Assembly of Western Samoa was in February 1958.  Under an agreed plan of political advancement, the present Ministerial system of Government to be replaced by Cabinet Government after the elections to the Legislative Assembly scheduled in late 1960.  In December 1958 the High Commissioner on behalf of New Zealand proposed informal discussions with the Samoan Leaders, that the establishment of a government should be accelerated.  In March 1959 formal proposals regarding: how Cabinet to be selected, and presided over by a Prime Minister, and who would be responsible to the executive government.  All powers of the High Commissioner as Head of Executive Government to be vested in the Council of State from the inauguration of Cabinet Government.  If proposal accepted by Samoan Leaders, New Zealand anticipated that the final transition period before self-government would have been reached.  Then final details to be worked out by the United Nations, the new Samoan Government and the New Zealand government.  The Working Committee on self-government was established in 1959 and was to begin considering these matters.  The Separate United Nations Mission was expected to visit in March/April of 1959.  Following the Mission’s consultations with Western Samoa and New Zealand, it will be possible to determine the arrangements for attainment by Western Samoa of full self-government.

25.4 United Nations Year Book 1960

Reference:   Office of Public Information  (United Nations, New York, 1962), p480-81.

Content:   Trusteeship Council notes that it is envisaged that a plebiscite under the United Nations supervision should be held in the Trust Territory of Western Samoa under the United Nations supervision, in early 1961.  On 18 December 1960 at its fifteenth session, the General Assembly adopted a resolution (1569(XV)) setting forth the basis for the plebiscite.  It recommended that the questions to be asked should be:

1. Do you agree with the Constitution adopted by the Constitutional Convention on 28 October 1960?

2. Do you agree that on 1 of January 1962 Western Samoa should become an independent State on the basis of that Constitution?

Plebiscite to be done on basis of universal adult suffrage.  A United Nations Plebiscite Commissioner for Western Samoa appointed by the General Assembly, to exercise all necessary powers and functions of supervision, and to report to the Trusteeship Council on the plebiscite, who would then report to the General Assembly.  

25.5 United Nations Year Book 1961

Reference:   Office of Public Information  (United Nations, New York, 1963), p495-97.

Content:   Plebiscite took place under United Nations Supervision on 9 May 1961.  86.1 per cent of total eligible voters took part, 83 per cent in favour of the Constitution, and 79 per cent in favour of independence.  Plebiscite Commissioner reported plebiscite conducted with utmost impartiality and in complete freedom.  

At the twenty-seventh session of the Trusteeship Council in 1961 the representative of the Administering Authority stated that New Zealand had worked in a close and informal partnership with Western Samoa, providing help and advice as requested.  It was in the mind of both Governments that the problems and the need for assistance would not end when Samoan independence was obtained.  Thus the Western Samoan authorities received the assurance of continued help from New Zealand if the Government of the new State of Western Samoa so desired.  New Zealand indicated it would be prepared to give the assistance required in the conduct of external affairs and in the field of internal development on a basis which would not limit the sovereignty of Western Samoa.  The aim of all New Zealand Schemes of assistance was to help the Samoan Government, as quickly as possible, to become fully self-reliant.  Such arrangements could be terminated at any time.  

On 7 July 1961, the Trusteeship Council unanimously adopted a resolution (2102 (XXVII)) transmitting the report of the United Nations Plebiscite Commissioner to the General Assembly with the recommendation that the Assembly decide, in agreement with the Administering Authority, to terminate the Trusteeship Agreement for Western Samoa on 1 January 1961, when the Trust Territory would become independent in accordance with Article 76b of the United Nations Charter.  

On 18 October 1961 at their sixteenth session, the General Assembly made resolution 1626 (XVI), which endorsed the results of the plebiscite .  Namely that: (a) the people of Western Samoa had, by an overwhelming majority, expressed their agreement with the Constitution for an independent State of Western Samoa adopted by the Constitutional Convention on 28 October 1960;  (b) the people of Western Samoa had agreed by an overwhelming majority that Western Samoa should become an independent State on 1 January 1962, on the basis of that Constitution.  

The General Assembly also resolved, in agreement with the Administering Authority, that the Trusteeship Agreement for Western Samoa should cease to be in force upon the accession of Western Samoa to independence.  The General Assembly expressed the hope that Western Samoa, on the attainment of independence, would be admitted to membership of the United Nations should it so desire.
  

26. Secondary Materials

26.1 Handbook of Western Samoa

Reference:   (Government Printer, Wellington, 1925).

Content:   The foreword states: “This booklet is compiled and published by the authority of the Administration of Western Samoa and is designed to give in popular form, concise and accurate information concerning the territory, its people and affairs.”  Contains a copy of the League of Nations Mandate.  A good historical source of information about the relationship between New Zealand and Western Samoa during the mandated period.  

26.2 Political, Economic, and Social Advancement in Western Samoa, 1953.  

Reference:   Statement by the Right Honourable Prime Minister, SG Holland, to the New Zealand House of Representatives, 19 March 1953, in Ministry of Foreign Affairs, New Zealand Foreign Policy: Statements and Documents, 1943-1957, (Wellington, 1972).

Content:   Political discussion on what form Western Samoan State should take.  New Zealand has indicated they would agree to provide for a special relationship between New Zealand and the future self-governing State of Western Samoa.  

26.3 From Self-Government to Independence: The Development of New Zealand’s Policy Toward Western Samoa During the United Nations Trusteeship Period, 1942-62.

Reference:   Justin Peter Fepulea’i,  Thesis, University of Auckland, 1994.  (To use this thesis authorisation must be obtained form the author.)
Constitutional and Legal Relevance:    Gives insights from a political science perspective of the journey to Western Samoan’s independence.  
Content:   This thesis examines the New Zealand Government’s decision in March 1959 to pursue full and final unqualified sovereign independence for Western Samoa.  Fepulea’i traces the events leading up to the independence decision, examines the policy making process which precipitated it, and identifies and discusses various factors which influenced the decision, such as, growing doubts about the “Tongan Solution” (Treaty of Friendship with Great Britain), and increased anti-colonial sentiment within the United Nations.  Fepulea’i concluded the New Zealand approach was not radical but consistent with New Zealand’s attitude and approach to political development in Western Samoa, and to United Nations Trusteeship and decolonisation procedures.
Development of Relationship with New Zealand:   Discusses the approach of the New Zealand Government and its officials during the passage of Western Samoa’s independence.  
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27. The Nature of the Relationship Between New Zealand and Tokelau

In 1926, the administration of Tokelau was delegated from Britain to New Zealand. The Governor-General of New Zealand then delegated the administration of Tokelau to the Administrator of Western Samoa.  In 1948, the Tokelau Islands Act was enacted, which provided for Tokelau to become ‘part of New Zealand’.  Consequently Tokelau became, and remains, an integral part of New Zealand
 and is the only Pacific Island Nation in this project yet to self-determine.

The Tokelau Act 1948 and its amendments are the basis of Tokelau’s legislative, administrative, and judicial, systems.  The 1996 Amendment is the most significant because it gives Tokelau, for the first time, authority to make rules for itself.  Although all rules are subject to a veto by the Administrator of Tokelau, this is still a significant step toward Tokelau’s possible self-government.

In the past, Tokelau has been resistant to pressures to self-determine
, preferring to maintain their partnership with New Zealand.  More recently, Tokelau has indicated a willingness to be self-governing.  However Tokelau is determined to have some type of guarantee regarding their fiscal future before committing to self-determination.
  The difficulties of self-determining are compounded for Tokelau by its small population and limited resources.

28. Constitutional Documents Applicable to Tokelau

28.1 Gilbert and Ellice Islands Order in Council 1915  (UK)

Constitutional and Legal Relevance:    Historical perspective.
Content:   The Islands in the Pacific Ocean specified in the Schedule to this Order annexed to, and formed part of, His Majesty’s Dominions, and to be called the Gilbert and Ellice Islands Colony.  The High Commissioner to exercise all powers and jurisdiction of His Majesty within the Colony, subject to instructions from His Majesty or through a Secretary of State.  High Commissioner to make Ordinances for the administration of justice, the raising of revenue, peace, order, and good government.  The High Commissioner’s authority to pass Ordinances made subject to a duty to respect any native laws and customs by which the civil relations of any native chiefs, tribes, or populations under His Majesty’s protection are regulated, unless those customs are incompatible with the exercise of His Majesty’s power and jurisdiction, or clearly injurious to the welfare of the natives.
28.2 Order in Council annexing the Union Islands to the Gilbert and Ellice Islands Colony 1916  (UK)

Content:   Tokelau, then referred to as the Union Group
, declared as a Protectorate in 1889.  This Order annexed Tokelau to the Gilbert and Ellice Colony, and consequently brought it under the provisions in the Gilbert and Ellice Order in Council 1915.
28.3 Union Islands (No 1) Order in Council 1925  (UK)

Content:   The Order provides that the Union Group no longer form part of the Gilbert and Ellice Colony.

28.4 The Union Islands (No 2) Order in Council 1925  (UK)

Constitutional and Legal Relevance:    The origin of New Zealand’s authority to administer Tokelau.
Content:   The Governor-General and Commander in Chief of the Dominion of New Zealand also to be the Governor of the Union Group.  The Governor-General in Council authorised to make laws for the Union Group and delegate that power to the Administrator of Western Samoa.

This Order was later revoked by the Union Islands (Revocation) Order in Council 1948.  
28.5 Union Islands (No 1 of New Zealand) Order 1926

Constitutional and Legal Relevance:    The preamble sets out the relevant legal authority in making this Order.  
Content:   Authority of Governor-General delegated to the Administrator of Western Samoa.
28.6 Union Islands (Revocation) Order in Council 1948  (UK)

Constitutional and Legal Relevance: This Order provided that the Union Group be incorporated into New Zealand when the New Zealand Parliament enacted the Tokelau Act 1948. 

29. Tokelau Acts (NZ)

29.1 Tokelau Act 1948

Constitutional and Legal Relevance:   The Union Group now referred to as the Tokelau Islands.  This Act provided for the incorporation of the Tokelau Islands as part of New Zealand, (and thus the people of Tokelau became New Zealand citizens) and made provision for their government.  Tokelau’s constitutional history is set out in the preamble.

Content:  The Governor-General given authority to make all regulations necessary for the good government of Tokelau.  No such regulations to have any effect to the extent they are repugnant to this or any other New Zealand Act in force in Tokelau.  All laws in force in Tokelau prior to this Act to continue in force unless inconsistent with this Act, any other Act in force in Tokelau, or any regulation.  Statute law of New Zealand not to be in force in Tokelau, unless expressly provided in the statute.  Where a New Zealand Act has been extended to Tokelau, all future amendments to that act, regulations and other acts of authority under the act also to be in force.  The Acts Interpretation Act 1924 extended to Tokelau.  The Minister of Island Territories charged with the administration of this Act.

29.2 Tokelau Amendment Act 1969

Constitutional and Legal Relevance:    This Act imported the common law of England to Tokelau.
Content:   The law of England that existed on 14 January 1840 (the year which the colony of New Zealand was established) extended to Tokelau, except where inconsistent with this Act or inapplicable to the circumstances of Tokelau.  Courts with jurisdiction in Tokelau to administer common law and equity.

29.3 Tokelau Amendment Act 1970

Content:   The High Court of Niue given all the jurisdiction necessary to administer the laws of Tokelau, with right of appeal to the Supreme Court of New Zealand.  All enactments applicable to Tokelau to be read subject to the Tokelau Islands Act 1948.
29.4 Tokelau Amendment Act 1971

Content:   The village position of Faipule statutorily recognised, and defined as the ‘chief representative of the Administrator in that island.’.  Each Island had a Faipule.
29.5 Tokelau Amendment Act 1974

Content: This Act transferred the administration of Tokelau and the Tokelau Act 1948 from the Minister of Island Affairs and the Department of Maori and Island Affairs to the Minister of Foreign Affairs.

29.6 Tokelau Act 1982

Constitutional and Legal Relevance:    The General Fono statutorily recognised for the first time, and is defined as: ‘the representatives of the people of Tokelau, usually consisting of 15 persons from each island, selected in accordance of the traditional custom, and usually meeting in session at least once a year.’.  This provision was enacted following the advice of the General Fono of Tokelau to provide for a Community Services Levy.
Content:   This Act imposed a levy (called a Community Services Levy) on the income derived from Tokelau by any ‘employee’ (essentially anyone receiving income, for example someone employed by the Public Service or a Commissioner) during each income year.  The levy is to be paid into the Community Services Levy Account.  Money is paid out of that account for purposes beneficial to Tokelau as the General Fono directs.
Development of Relationship with New Zealand:   New Zealand has statutorily given the General Fono some responsibility for internal matters in Tokelau.  

29.7 Tokelau Amendment Act 1986

Content:   High Court of New Zealand to have such jurisdiction as is necessary to administer the law in Tokelau; there is to be a right of appeal to the Court of Appeal.  Minor cases to be heard by a Commissioner, appointed by the Governor-General upon recommendation of the Minister of Foreign Affairs for each Island in Tokelau (Atafu, Fakaofo and Nukunonu).  A Faipule can concurrently hold the office of Commissioner.

29.8 Tokelau Amendment Act 1996

Constitutional and Legal Relevance: The preamble to this Act is written in English and Tokelauan for the first time.  The preamble is extensive and sets out the purpose of the Act and the background to Tokelau’s move to internal self-government.
Content: The General Fono to have the power to make rules for Tokelau, including the power to impose taxes, prescribe criminal offences, and to issue legal tender in Tokelau, and the authority to determine its own procedures for making, amending, and revoking such rules.  The General Fono to have the authority to declare any Act of the Parliament of Great Britain or any regulation made under section 4 of this Act before the commencement of this section, to no longer be in force in Tokelau.
The Administrator of Tokelau able to disallow rules made by the General Fono.  Any rule that is inconsistent with any Act of the New Zealand Parliament which is in force in Tokelau, regulation made after the commencement of this Act, or international obligation, to have no effect to the extent of the inconsistency.  The General Fono was given the authority to determine its own procedures for making, amending, revoking the rules.  

All laws in force in Tokelau at the commencement of this Act to continue to be in force, except in so far as they are inconsistent with this or any other Act or regulation of the New Zealand Parliament.
Development of Relationship with New Zealand:   This Act is very significant; it changes the relationship between Tokelau and New Zealand by giving Tokelau some internal legislative power. This Act symbolises the first significant legislative step toward self-government for Tokelau.  

30. Other New Zealand Instruments

30.1 Letters Patent Constituting the Office of the Governor-General of New Zealand

Constitutional and Legal Relevance:   This Prerogative instrument establishes the office of the Governor-General as the Queen’s representative in Her Realm of New Zealand, to exercise the powers and authorities conferred by it.

Content:   In clause 1, the Realm of New Zealand is defined as including the self-governing state of the Cook Islands, the self-governing state of Niue, and Tokelau.

30.2 


30.3 Citizenship Act 1977

Constitutional and legal Relevance:  This Act makes better provision for the status of New Zealand Citizenship, and consolidates and amends the British Nationality and New Zealand Citizenship Act 1948.
Content:  “New Zealand” includes the Cook Islands, Niue and Tokelau.  Thus the people of the Cook Islands, Niue and Tokelau are all citizens of New Zealand. 

30.4 Transportability of Welfare Benefits

Reference:   Section 77 of the Social Security Act 1964 and section 17b, 17c and 19 of the Social Welfare (Transitional provisions) Act 1990.

Section 77 provides that benefits are not payable while a beneficiary is absent from New Zealand
, except in the following circumstances:

1. Benefit payable in first four weeks (or six weeks in case of an invalids benefit) of absence where the Director-General is satisfied that the absence does not effect the beneficiaries eligibility for the benefit, (s77(2), 77(3) and 77(3a) of the Social Security Act 1964).

2. Director-General has discretion to allow benefits to be paid to beneficiaries absent from New Zealand for up to two years where the dependant is receiving medical treatment overseas for which the Department of Health is granting assistance, or vocational or guide-dog training(section 77(4)).

3. Where a person is entitled to receive New Zealand Superannuation or a veterans pension, and they leave to reside in the Cook Islands, Niue or Tokelau, that person will be entitled to receive their benefit at a rate calculated in accordance with s17c of the Act. (If resident in New Zealand for more than 10 years, but less than 40 years, since the age of 20, the rate is reduced according to a formula.  If resident in New Zealand from 20 for more than 40 years then the base rate is applicable. (see sections 17b and 17c)).

4. Section 19 allows for the Government of New Zealand to enter into agreements with other countries for the reciprocity of social security monetary benefits.  There are no such agreements with the Cook Islands, Niue or Tokelau.  New Zealand Governmental Documents

31. New Zealand Governmental Documents

31.1 Ministry of Foreign Affairs and Trade Annual Reports

Reference:   Parliament.  House of Representatives.  Appendix to the Journals, A 1.  Report for the year ended 31 March 1965.

Content:  The Report expresses an increasing desire that Island people play an increasing part in the management of their own affairs.  This desire is reinforced by the intensification of feeling against colonialism and pressure in the United Nations and elsewhere for its irradication.  New Zealand spends £1.5 million in aid in the area every year.  Tokelau probably incapable of separate existence.   Suggested that Tokelau might want to join either Western Samoa or the Cook Islands.  However, the Tokelau people, after consultation with the Western Samoan and Cook Island Governments, decided against such a proposals, and asked for continued association with New Zealand.
31.2 Ministry of Foreign Affairs and Trade Annual Reports

Reference:   Parliament.  House of Representatives.  Appendix to the Journals, A 1.  Report for year ended 31 March 1982.

Content:  UN visit to Tokelau 1981.  Mission noted that Tokelau did not want to review their relationship with New Zealand.
31.3 Delegation of Powers

Content:   In this document, the Administrator of Tokelau (pursuant to regulation 5 of the Tokelau Administration Regulations 1993) delegated to the General Fono all powers exerciseable by him in respect of Tokelau in any enactment (not including any power delegated to him by the Minister of Foreign Affairs and Trade, nor any power delegated to him under Part I of the Tokelau Amendment Act 1967, nor his present power of delegation).  When the General Fono is not in session, the Council of Faipule may exercise any power delegated to the General Fono by this document, in accordance with regulation 7 of the Tokelau Administration Regulations 1993..
31.4 A Letter of Understanding to Tokelau from the Administrator, Lindsay Watt, concerning the Delegation of his Powers

Constitutional and Legal Relevance:    This letter explains and confirms the delegation of powers to the General Fono and the Council of Faipule. 
Content:   When exercising its delegated powers, the General Fono and the Council of Faipule to keep the Administrator informed about the administration of Tokelau, on a quarterly basis and as necessary. Before acting in any matter with international implications, or that will require the approval or assistance of the New Zealand Government, the General Fono or Council of Faipule to consult the Administrator.

The Administrator to inform the General Fono of policies of the New Zealand Government that may be relevant to Tokelau; give advice as appropriate; and work with the New Zealand Government to advance matters of international interest to Tokelau.  
Development of Relationship with New Zealand:   The Administrator comments officially on the relationship between New Zealand and Tokelau.  Although Tokelau remains part of New Zealand and Tokelauans are still New Zealand citizens, Tokelau has its own traditions and its own developing internal government.  This notwithstanding, New Zealand expects it citizens to live by international standards of behaviour, for example, New Zealand’s clear views on human rights.
31.5 Report of the Administrator of Tokelau for the year ended 30 June 1993

Reference:     Parliament.  House of Representatives.  Appendix to the Journals,  E.14.

Constitutional and Legal Relevance:    Yearly report by the Administrator on Tokelau, including Audit Reports and Financial Statements.  Official “word” from the New Zealand Government.
Content:   (Before this Report, the Administrator’s Reports contained broadly the same descriptive material, and an outline of the year’s major developments across certain sectors.)  From 1993 onwards, these reports contain a section entitled “New Zealand’s involvement in Tokelau”, giving a brief history of the relationship and other useful governmental information. In 1992 the position of Administrator became full time, acknowledging the feeling on the atolls that the time had come for new governmental arrangements, requiring in turn a more concentrated focus in New Zealand.  Tokelau’s status as a non-self-governing territory confirmed in 1962, when New Zealand added Tokelau to the schedule of territories under the supervision of the United Nations Special Committee on the Situation with regard to the Implementation of the Declaration on the Granting of Independence to Colonial Countries and Peoples.  This formalised New Zealand’s obligations to develop self-government in Tokelau.  

Also discusses Tokelau’s progress in 1992-93; Tokelau’s message to the United Nations; key issues in Tokelau’s future; and what regulations and laws are in force in Tokelau.
31.6 Report of the Administrator of Tokelau for the year ended 30 June 1994

Reference:   Parliament.  House of Representatives.  Appendix to the Journals,  E.14.

Content:   The earlier New Zealand background:  The Tokelau Act 1948 transferred sovereignty over Tokelau to New Zealand, and its people became New Zealand citizens.  Nonetheless, Tokelau has been administered as a separate entity with an evolving separate system of law.  Although legislative authority is vested in the New Zealand Parliament, it acts only in response to Tokelau’s requests.
New Zealand has a policy, and supportive role, and financial role of $5 million in the 1993/94 budget year.
Development of Relationship with New Zealand:   Gives good up-date on the official relationship.  

31.7 Report of the Administrator of Tokelau for the year ended 30 June 1995

Reference:   Parliament.  House of Representatives.  Appendix to the Journals,  E.14.

Content:   This report covers a “landmark” year in terms of Tokelau’s thinking about is future political direction.  In July 1994, the  people of Tokelau said for the first time that they were ready to contemplate an act of self-determination.  Discussion on the 1994 United Nations Visiting Mission, and Free Association in the Tokelauan context (in this respect the Report notes that any difference from the Niue and Cook Islands relationship with New Zealand, would focus on the form of help Tokelau could expect to continue from New Zealand in promoting the well-being of its people in Tokelau, and entering into other relationships with other states and international organisations.).  Tokelau wants reassurance of budgetary support, and the human connection; there are some 5000 Tokelauans in New Zealand. Tokelau wants some expression within the free association formula of the “oneness of Tokelau”.  The Ulu expressed this at a Ministerial lunch in Wellington 1994, saying:
“Tokelau seeks to protect that which its ancestors have given it.  As Tokelauans search further for their destiny, they seek to be one people.  Some of you have Tokelauans in your electorates.  Tokelau will be a reservoir of its culture and will make it available to the part of its population living in ‘bigger Tokelau.’”
Development of Relationship with New Zealand:   Lindsay Watt (the Administrator) has reported what Tokelau wants its future relationship with New Zealand to entail.

32. United Nations Documents

32.1 General Assembly Resolution 31/48 of 1 December 1976

Constitutional and Legal Relevance:    At this time Tokelau did not want to become independent.  This document shows the international pressure for independence.  This resolution followed the recommendations of a report from the Special Committee based on a visiting mission to Tokelau in June 1976, with regard to the Implementation of the Declaration on the Granting of Independence to Colonial Countries and Peoples.
Content:   The resolution requests that New Zealand continue to assist Tokelau in strengthening and developing its economy by enlisting the assistance of specialised agencies and other organisations within the United Nations System.  The resolution also requests that New Zealand to intensify programmes of political education, and take such measures as are necessary to ensure that the identity and cultural heritage of the people of Tokelau is preserved.
Development of Relationship with New Zealand:   This document illustrates that there is an international dimension to, and consequent pressure on, the development of New Zealand and Tokelau’s relationship.
32.2 General Assembly Decision 33/409 [of 1978]  Question of Tokelau

Constitutional and Legal Relevance:    Illustrates the force of the international pressure on New Zealand to encourage self-determination.  
Content:   Re-affirms the inalienable right of the people of Tokelau to self-determination.  The Assembly notes that it is the stated policy of the administering power (New Zealand) that it will be guided by the wishes of the people of Tokelau concerning their future relationship with New Zealand.  The General Assembly commends the New Zealand for its continued co-operation and, particularly, its effort to foster an increased awareness of all the possibilities open to the Tokelauans through a process of political education.
Development of Relationship with New Zealand:   Tokelau reluctant to break any ties with New Zealand at this stage.  
32.3 Question of Tokelau  Resolution adopted by the Special Committee at its 1311th meeting on 10 September 1986

Constitutional and Legal Relevance:    Approves the report given by the Visiting Mission to Tokelau in 1986.  Contains a series of statements on Tokelau’s development.
Content:   Factors such as territorial size, geographical location, size of population, and limited natural resources should in no way delay the Implementation of the Declaration. Notes Tokelau’s desire, at this stage, to maintain their present status and relationship with New Zealand.  Also notes the continuing development of the General Fono as Tokelau’s highest political body, and considers that the process of devolution of authority to Tokelau’s political and administrative institutions should continue.  Urges the administering power (New Zealand) to intensify its programme of political education to improve the awareness of the people of Tokelau of the options available to them in the exercise of their right to self-determination and independence.  Commends Tokelau for its determination to manage its development in a way that ensures that its heritage is not compromised.  Welcomes the assurance by New Zealand that no legislation affecting Tokelau will be passed without consultation with the General Fono, and the participation of Tokelau in the South Pacific regional organisations and institutions.  Requests that New Zealand facilitate Tokelau’s participation as an associate member of various organisations of the United Nations system.  Urges New Zealand to intensify and diversify its programmes assisting the development of Tokelau.  
Development of Relationship with New Zealand:   Pressure by the United Nations on New Zealand and Tokelau has intensified.  Tokelau still wants to continue with status quo.  The General Assembly adopts the Special Committees Resolution (based on the report of the Fourth Committee A/41/760)  41/26; Question of Tokelau.

32.4 Question of Tokelau  4 December 1987 

Reference:   A/42/730.

Content:   The General Assembly welcomes the participation of the chairman of the General Fono of Tokelau in the related work of the Special Committee, and the appointment of a Tokelauan as the Head of the Tokelau Public Service.  Notes the continuing development of the General Fono as Tokelau’s highest political body; the progress in drafting of a legal code to conform with traditional laws and cultural values of Tokelau; and the decision of the General Fono to include Tokelau in the Multilateral Fisheries Agreement between the USA and members of the South Pacific Forum Fisheries Agency.
32.5 Resolution Adopted by the General Assembly [on the report of the Fourth Committee 

Reference:   (A/43/797 and Corr.1)]  43/35; Question of Tokelau  16 February 1989.

Constitutional and Legal Relevance:   Very similar to 1987 resolution.  
Content:   The General Assembly urges the Government of New Zealand to continue to respect fully the wishes of the people of Tokelau in carrying out the Territory’s political and economic development, in order to preserve their social, cultural, and traditional, heritage.  

32.6 United Nations Visiting Mission: Tokelau’s Voice “New Wind, New Waters, New Sail - The Emerging Nation of Tokelau”

Constitutional and Legal Relevance:    Address by Tokelau to the Visiting Mission; Tokelau talking for the first time on its own soil as one nation (rather than three atolls).
Content:  Tokelau wants to be self-reliant to the greatest extent possible, but is aware that it cannot survive on its own without the continuing financial support of the Government of New Zealand.  Tokelau has observed their neighbours becoming “independent”, but considers that, in reality, many have become more “dependant”, especially economically.  Discusses the possible content of a self-governing constitution for Tokelau.  Tokelau wishes to be legislatively, administratively and fiscally independent, subject only to those arrangements that would be necessary to honour matters in the internal related arena.  Essentially, Tokelau wants their own version of free association.  Tokelau wants more financial security than their neighbours have obtained.
Development of Relationship with New Zealand:   Tokelau is determined to guarantee their fiscal future before committing to self-determination.  

32.7 United Nations Visiting Mission Report

Reference:   A/AC.109/2009, 1994.

Constitutional and Legal Relevance:    Mission noted and reiterated the ideas and requests made by Tokelau during their visit, for instance the Mission recognises Tokelau’s financial dependence.  
32.8 Statement to the Special Committee on the situation with regard to the implementation of the Declaration on the Granting of Independence to Colonial Countries and peoples, New York, 15 September 1994 [Colin Keating]

Constitutional and Legal Relevance:    New Zealand’s official response to the Visiting Mission.
Content:   Reiterates most of Tokelau’s concerns and difficulties.  Comments that Tokelau differs enormously from the Cook Islands and Niue, in that there has been no single administrative centre on the atolls; each atoll has run its internal affairs along traditional lines for centuries, mainly undisturbed.
Development of Relationship with New Zealand:   New Zealand is willing to accept the wishes of the people of Tokelau that New Zealand should have a continuing relationship with Tokelau after self-determination, and that this will involve the provision of broad ranging assistance by New Zealand.  
32.9 United Nations General Assembly Resolution on Tokelau:  

Reference:   A/AC. 109/2010, 16 September 1994.

Content:   Reiterates the Special Committee report on Tokelau.
Development of Relationship with New Zealand:   Welcomes the assurances of the New Zealand Government to meet its obligations to the United Nations with respect to Tokelau, and to abide by the freely expressed wishes of the people of Tokelau with regard to their future status.  

33. Diplomatic Speeches and other Important Constitutional Statements

33.1 Statement by Tokelau Representative to the United Nations Committee on Decolonisation 16 June 1987. [Fatia Perez]

Constitutional and Legal Relevance:   The views presented in this speech are those agreed by the General Fono to be given to the Decolonisation Committee.
Content:   At the first Visiting Mission by the Committee on Decolonisation in 1976, the members were advised by the General Fono that there should not be any change to the existing relationship between Tokelau and New Zealand.  Perez states Tokelau’s current view on their future, namely, to maintain the status quo, although there is no intention to do this indefinitely.  Tokelau felt the report of the 1986 Visiting Mission failed to reflect the many unique aspects of its society.  Perez discusses: the history of Visiting Missions, and the confusion of their role in Tokelau; the growth of the role of the General Fono; and the development of Tokelau’s relationship with New Zealand.
Tokelau does not wish to stay on the list of remaining territories forever, but it is its and the United Nation’s responsibility to ensure that, whatever form of political arrangement Tokelau chooses, it is an arrangement that is self-evolved and conforms to the prevailing cultural and traditional system.  Discusses what resources are needed before political autonomy can be achieved, specifically: an airstrip, telephones, a reliable shipping system, and a regional identity.
Development of Relationship with New Zealand:   Gives Tokelau’s perspective on its relationship with New Zealand, namely that Tokelau does not want to change this relationship yet.

33.2 Statement by Tokelau “Special Representative” to the United Nations Committee on Decolonisation:  26-27 April 1990.  [Falani Aukuso]

Content:   Similar to the above statement, except that at the time Tokelau is recovering from cyclone damage, so most of Tokelau’s energies are engaged in reconstruction.  Comment on drift net fishing.  Reiterates Tokelau’s stand against Nuclear testing.  Tokelau wishes to keep its “special relationship” with New Zealand. Comments that there is a need to identify solutions that fit the circumstances and needs of Tokelau, and that such solutions may not necessarily be the same as applied to other non-self-governing territories.  Tokelau asks for understanding and patience, especially in the context of a small territory and the role of the United Nations Committee on Decolonisation plays in encouraging self-determination.
Development of Relationship with New Zealand:   Another enlightening perspective on Tokelau’s position; Tokelau is clearly trying to reduce the pressure from the United Nations for Tokelau to become independent.

33.3 Tokelau Statement at the Decolonisation Meeting, Vanuatu  9-12 May 1990. [Casimilo Perez]

Content:   Tokelau feels meeting is one sided, and that consideration is not being given to the special needs of Tokelau.  Tokelau strongly feels their traditional system of government should be the basis of any political arrangement Tokelau chooses, and pleads that the Committee allow them to find out for themselves a systems of government administration that accounts for its traditional practices, rather than a system that will impose something that they will find difficult to understand.  Tokelau does not accept a timetable for achieving this.  (Decolonisation Committee wanted colonialism  iradicated by the year 2000.)  Tokelau does not want to hasten into something that will be difficult to undo; other decolonised countries in the Pacific found they were left with structures that did not merge easily with the intricacies of their culture.
Development of Relationship with New Zealand:   ‘”Colonialism” should not be the term used to define the relationship between Tokelau and New Zealand - “partnership” is the one we use.’. The people of Tokelau do not wish to move away from New Zealand now or in the immediate future.  New Zealand will continue to respect that wish.
33.4 Statement by Ulu-o-Tokelau [Salesio Lui], “From Lagoon to the dark ocean’, Pacific Regional Seminar, Port Moresby, Papua New Guinea 8-10 June 1993

Content:    Lists a series of political changes in Tokelau in the last 3 years, including the formation of the Council of Faipule (comprising all three atolls) to provide on-going government when the General Fono (meeting) is not in session, and to select a titular head, the Ulu-O-Tokelau(This position is to rotate annually amongst the three Faipule).
Development of Relationship with New Zealand:   Tokelau hopes that its relationship with New Zealand will continue.  New Zealand has assured Tokelau it will not “cut the string” from Tokelau unless they wanted them to.  
33.5 United Nations Decolonisation Seminar: Statement by Administrator of Tokelau

Constitutional and Legal Relevance:    This document gives the official New Zealand view on Tokelau.  
Content:   Recognises the feeling of political change within Tokelau, and that Tokelau is taking more responsibility in running its own affairs.  It is New Zealand’s responsibility to be supportive of the Tokelauan process.  New Zealand seeks to encourage the assertion of Tokelau’s identity, and assist them towards self-determination.  
Development of Relationship with New Zealand:   Comment that New Zealand has governed Tokelau with a very “light hand”.  
33.6 Tokelau Message to the Chair of the United Nations Special Committee on the Implementation of the Declaration on Decolonisation, New York, April 1994

Constitutional and Legal Relevance:    Tokelau is informing the Special Committee of their new delegated powers. 
Content:    Also contained comments on 1994 the General Fono formalising the separation of the Judiciary from the Executive.  Tokelau despite its lack of resources is doing all it can to become self-sufficient.  
Development of Relationship with New Zealand:   Tokelau continues to comment very favourably on their relationship with New Zealand, and New Zealand’s support.  
33.7 Statement by Tokelau’s Special Representative to the United Nations, Special Committee on the Implementation of the Declaration of Decolonisation, New York, 24-26 May 1994

Content:   Discusses Tokelau’s progress, the possibility of members of the General Fono gaining Ministerial responsibility, the development of a strategic plan, Tokelau-wide consultation (rather than separation by the atolls), and other related matters.
33.8 Statement by New Zealand’s Representative to the United Nations, Special Committee on the Implementation of the Declaration of Decolonisation, New York, 24-26 May 1994: [Lindsay Watt, the Administrator of Tokelau]

Constitutional and Legal Relevance:    Comments on the changes in Tokelau, and the greater degree of self-reliance.  
Content:   Good over-view of Tokelau’s development in the previous five years.  
Development of Relationship with New Zealand:   Impetus for change has come from Tokelau; New Zealand has been guided by its wishes.  

33.9 National Strategic Plan - Charted Course for the Government of Tokelau

Content:   Considers in broad terms the foundation of Tokelau, and its government, culture, future learning, decision making, beliefs, strengths, weaknesses, external opportunities, threats, and challenges for the future.
34. Treaties

34.1 Treaty of Tokehega

Reference:   Treaties and other International Acts Series 10775 (United States Government Printing Office, Washington, 1983).  Signed in Tokelau on 2 December 1980.

34.2 Treaty of Tokehega - an exercise in law translation

Reference:   AH Angelo and Hosea Kirifi  (1987)  17  VUWLR  125.

Content:   This article includes a English and Tokelauan version of the Treaty, and explains its legal significance.  

At an international level, the Treaty deliminates the maritime boundary between the United States of America and New Zealand, and specifically, it established a maritime boundary between Tokelau and the United States as part of American Samoa.  The Treaty is significant for Tokelau because it is in Tokelauan as well as English, and it was signed in Tokelau for New Zealand by the customary leaders of the three Tokelau communities.

The Treaty recognises Tokelau’s right to self-determine in accordance with the United Nations Declaration on the granting of Independence to Colonial Countries and Peoples.  It notes that the people of Tokelau, acting through their General Fono, requested the New Zealand Government to take steps to delimit the maritime boundaries of Tokelau.

Angelo and Kirifi comment that the Treaty is significant to Tokelauans because they consider it is this document that gave Swains Island
 to the United States of America.  Swains Island has traditionally been regarded as part of Tokelau.  Many Tokelauans have gone there to work, many were born there, its people are Tokelauan speaking and it has clear cultural links to Tokelau.  The transaction was made in the context of an understanding or belief that Tokelau would, as a consequence of the Treaty, be able to gain revenue from the exploitation of its 200 mile exclusive economic zone.

35. Secondary Material
35.1 Tokelau Constitutional Development

Reference:   AH Angelo  (1995) 8 Otago Law Review  413

Content:   Gives a summary of Tokelau’s progress to self-government up until 1995 (so it does not include comment on the Tokelau Amendment Act 1996).  Includes discussion on the role of the General Fono and the appointment of Mr Brian Absolum in March 1993 as the first full time Administrator of Tokelau; the Chairperson of the Council of Faipule’s description of the 1994 delegation of the Administrators responsibility as a “lengthening of the string” that holds Tokelau and New Zealand together; and the General Fono’s declaration that 1995 be the year of the Constitution, in which it is intended to focus on the development of Tokelau’s constitutional law.
35.2 Te Vakai Tokelau:  The Tokelau Newsletter, June 1987

[No longer being published]

Constitutional and Legal Relevance:    Special issue to commemorate the visit of Tokelau Delegation to the United Nations.
Content:   Contains all relevant documents regarding the special mission, including: the Report to the UNO by the Faipule, the Statement by the New Zealand Ambassador (see above), the Report of the Special Committee (see above), the closing statement of the Faipule, and press releases.
Development of Relationship with New Zealand:   Records the first time representatives of Tokelau travelled to New York to convey Tokelau’s message themselves.
35.3 Tokelau: A Collection of Documents and References Relating to Constitutional Development

Reference:   Rosemary Gordon, (Tokelau Administration, Apia, 1995.)  

ISBN 0-477-01550-6

Content:   This book is a compilation of all relevant constitutional documents on Tokelau.  It contains all the original Constitutional documents, archival documents, Tokelau Acts and relevant Parliamentary Debates, United Nations documents, a list of Annual Reports, and a list of laws in force in Tokelau as at 1 February 1995.  Most of these documents have been discussed separately above.

35.4 Migration and Health in a Small Society:  The Case of Tokelau

Reference:   Albert F Wessen (ed)  (Clarendon Press, Oxford, 1992).  

ISBN 0-19-854262-3
Constitutional and Legal Relevance:    A helpful book containing a lot of information about the migration patterns and health of Tokelauans, both in Tokelau and in New Zealand.  “A comprehensive, multi-disciplinary story on the effects of migration and social change on the people of Tokelau.”
Content:   This book is the result of an 18 year study on the health and migration patterns of the people of Tokelau.  It contains a chapter entitled “Tokelau, New Zealand, and the United Nations”, which discusses aspects of New Zealand’s administration of Tokelau (for example, government assisted migration).  Also discusses Tokelauan institutions, assimilation in the migrant communities, and social characteristics of the migrant communities.
Development of Relationship with New Zealand:   Discusses the patterns of migration of Tokelauans to New Zealand, and contains some discussion on New Zealand governmental policies, for example, how New Zealand encouraged migration at different times.  

36. History

36.1 Tokelau.  A Historical Ethnography

Reference:   Antony Hooper and Judith Huntsman  (Auckland University Press, Auckland, 1996)

ISBN 1 86940 153 0
Content:   This book is the living history of Tokelau written by two people who have conducted research on and in Tokelau for over 30 years.  They did not set out to write a history of Tokelau, but began their research on the ethnography of Tokelau.  Consequently, this book is both a comparative ethnographic study of Tokelau and a narrative record of its past.  The book describes the villages and atolls, the Kinship order, Tokelau myths and legends, slavery, the missionaries, the relationship with other outposts of the British Empire, colonial villages, and the reactions of Tokelau to becoming part of New Zealand.
The book is illustrated with maps and figures, ethnographic photographs, and historical images of the late nineteenth and early twentieth century.
36.2 Ko Na Fakamatalaga Tuhia a ni Papalagi e Uiga ki Tokelau

Reference:   Antony Hooper and Judith Huntsman (Office for Tokelau Affairs, Apia, 1986).
Content:   This document aims to bring together some of the scattered European historical documents on Tokelau.  Contains documents from English and American voyages, missionaries, slavers, and other similar sources.
36.3 Matagi Tokelau:  History and Traditions of Tokelau

Reference:   Antony Hooper and Judith Huntsman  (Office for Tokelau Affairs, Apia, 1991).

Content:   A record of life in Tokelau, and its history, mythology, and customs.
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37. The Nature of the Relationship Between New Zealand and Tonga

Tonga is an independent Kingdom and a member of the Commonwealth.  Under a Treaty of Friendship, Tonga became a British Protectorate in 1900.  It obtained complete independence from Britain on 4 June 1970.  Tonga has no historical-constitutional ties with New Zealand.

However there have been other connections that have formed a relationship between Tonga and New Zealand,. for example, the air-services arrangements (see section 2), and Tongans being brought to New Zealand as part of the work schemes in the 1960s (Refer to the Fiji section document 4.4).  Since the 1960s there have been at least nine schemes for short term workers negotiated between the New Zealand Government and the Governments of Fiji, Tonga and Samoa.
  

Unlike Samoan’s, Tokelauans, Niueans, and Cook Islanders, Tongans have no special provisions granting New Zealand Citizenship.  They must apply for New Zealand citizenship under the general provisions in the Citizenship Act 1977.  To obtain New Zealand citizenship under this Act, Tongans must already have three years ordinary residence in New Zealand.  They also need to show that they are of good character, that they have sufficient knowledge of the English language, and that they intend to stay in New Zealand.

Tonga is a member of the Lomé Convention
.  From this agreement they have received the benefits of European Union trade agreements and aid.  Lomé IV
 ends in the year 2000, and indications are that any subsequent agreement will not be so favourable to Pacific Islands.  Tonga may look to Pacific powers, including New Zealand to supplement some of the consequent shortfall.

38. Bilateral Treaties Between New Zealand and Tonga

.1 Health

38.2 Agreement for the Continued Operation of a South Pacific Health Service

Reference:   New Zealand Treaty Series, 1951, No 5.

Constitutional and Legal Relevance:   Concluded on 20 September 1957, and came into force on 10 January 1958.  Terminated after five years after the Agreement lapsed.

Content:   The Government of Western Samoa and the Government of Tonga joined as parties.  Western Samoa and Tonga each had its own representative on the Board.

The original agreement provided for the more effective protection of the health of the people in the territories covered by the Agreement.  A South Pacific Board of Health was established, whose function was to advise participating administrations on health matters.  

.1 Immigration

38.3 Exchange of Letters Between the Government of New Zealand and the Government of Tonga Constituting an Agreement on the Waiver of Visas

Reference:   New Zealand Treaty Series, 1987, No 10.

Constitutional and Legal Relevance:    Concluded on 30 October 1986; came into force 1 December 1986.  Agreement unilaterally suspended by the New Zealand Government on 18 February 1987, never formally terminated.

Content:   Tongan citizens holding a valid Tongan passport may enter New Zealand as “temporary visitors” (which does not include those intending to take up permanent employment), without a visa provided their stay does not exceed 3 months.  The same applied to New Zealand citizens with a New Zealand passport, who want to visit Tonga.  This agreement did not affect respective requirements regarding entry, residence, employment or occupation of foreigners.  Also did not affect denying access to undesirables.  In this agreement “New Zealand” does not include the Cook Islands, Niue or Tokelau.

.1 Air Services

38.4 Agreement Between New Zealand and the Kingdom of Tonga Concerning Air Services

Reference:   New Zealand Treaty Series,  1980, No 12.

Content:  An Agreement to establish operating air services between New Zealand and Tonga.  Both countries have the right to fly across, and land in, each other’s territories.  The Agreement also establishes scheduled international air services on certain specified routes.  Each party has the right to designate an airline for the purpose of operating the agreed services.  The Treaty also provides for customs regulations, transfers of earnings, and that principles of fair and equal opportunity are to govern the Agreement.  Tariffs are to be set at the lowest level consistent with a high standard of safety and an adequate return to efficient airlines operating the route.  The routes included a stop over in Niue.

The route schedules were amended in 1995
.  In 1997, the routes were amended again by an exchange of letters.
  The Agreement now provides for the New Zealand route to include Niue, Samoa, Honolulu, Los Angeles and the Cook Islands as points beyond Tonga.  The Tongan points beyond New Zealand include Niue, Rarotonga and Sydney.

39. Secondary sources

39.1 Treaty of Friendship and Tongan Sovereignty

Reference:   Sione Latukefu in  William Renwick (ed) Sovereignty and Indigenous Rights  The Treaty of Waitangi in International Contexts  (Victoria University Press, Wellington, 1991)

Content:   Gives a history of how Tonga came to sign a series of Treaties with Great Britain, and the tensions within Tonga and Great Britain’s foreign policy.

39.2 The Constitution and Traditional Political System in Tonga

Reference:   Laki M. Niu in Yash H Ghai (ed),  Law, Politics and Government in the Pacific Island States (Institute of Pacific Studies, University of the South Pacific, Suva, 1988).
Constitutional and Legal Relevance:    Niu discusses the 1875 Tongan Constitution signed by King George Tupou.  He considers the need for a constitution, and discusses how the constitution formed a compromise between the Tongan chiefs.
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40. General United Nations Documents

40.1 Charter of the United Nations, Chapter XI, Declaration Governing Non-self-governing Territories,  Article 73

Content:   Members of the United Nations which have responsibilities for the administration of territories whose peoples have not yet attained a full measure of self-government recognise the principle that the interests of the inhabitants of these territories are paramount, and accept as a sacred trust the obligation to promote the well-being of the peoples, and to this end:

a. to ensure with due respect to the culture of the people concerned, their political, economic, social and educational advancement;

b. to development self-government;

c. to further international peace and security;

d. to promote constructive measures of development;

e. to transmit regularly to the Secretary-General for information purposes, statistical and other information relating to economic, social, and educational conditions in the territories.

40.2 United Nations General Assembly Resolution 1514 (XV).  Declaration on the granting of independence to colonial countries and peoples

Reference:   947th plenary meeting, 14 December 1960.

Content:   Declaration that all peoples have the right to self-determination; by virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.  Inadequacy of political, economic, social and educational preparedness should never serve as a pretext for delaying independence.  Immediate steps to be taken in, Trust and Non-Self-Governing Territories or all other territories which have not yet attained independence, to transfer all powers to the peoples of those territories, without any conditions or reservations, in accordance with their freely expressed will and desire, without any distinction as to race, creed or colour, in order to enable them to enjoy complete independence and freedom.

40.3 United Nations General Assembly Resolution 1514 (XV).  Principles which should guide Members in determining whether or not an obligation exists to transmit the information called for under Article 73e of the Charter

Reference:   948th plenary meeting, 15 December 1960.

Content:   Principles to consider:

I. Is the territory of a colonial type?

II. Obligation ceases as soon as non-self-governing territories attain a full measure of self-government.

III. Prima facie obligation to transmit information with respect of a territory which is geographically separate, and distinct ethnically or culturally from the country administering it.

IV. Non-self-governing territory can be said to have reached a full measure of self-government by: emergence as a sovereign nation; free association with an independent State; or integration with an independent State.

V. Free association should be the result of a free and voluntary choice by the peoples of the territory concerned expressed through informed and democratic process.  Should be able to modify the status.  Should have right to determine its internal constitution.  

41. Ministry of Foreign Affairs and Trade

41.1 Ministry of Foreign Affairs and Trade Annual Reports.

Reference:   Parliament.  House of Representatives.  Appendix to the Journals, A 1.

These reports follow a similar formula each year, which includes a section on New Zealand’s relationship with Pacific Nations.  In most reports general statements are made about New Zealand’s interest in maintaining close economic and political relations with Pacific Islands, and continuing to support economic and social development in the South Pacific.  Also includes some information on budgetary aid.

Usually contain a statement that indicates why New Zealand has an interest in Pacific Island peoples and nations.  This also usually includes reasoning such as the strength of ties between Maori and Polynesian peoples, the size of Pacific Island communities in New Zealand and the historical ties created by former responsibilities of New Zealand for the administration of several island countries.

MFAT has ministerial responsibility in New Zealand for the Cook Islands Act 1915;  the Cook Islands Constitution Act 1964; the Niue Act 1966; the Tokelau Act 1948; and the Western Samoa Act 1961.  By convention the New Zealand Government will not amend these Acts without consultation with the respective nation.

41.2 Report for the year ended 31 March 1965

Cook Islands:  At the time of writing the Cook Islands Constitution awaiting approval by its newly elected Legislative Assembly.  Upon approval the Constitution left the Cook Islands entirely responsible for their own affairs.  They alone had the power to amend the Constitution or legislate for the Cook Islands.  The administration was in the hands of the Premier and Cabinet, responsible only to the Legislative Assembly.  The association with New Zealand no longer relied on legal enactments but on the wishes of the self-governing people of the Cook Islands.  Though voluntary, the association is likely to be close.  At the request of the Cook Islands Legislative Assembly the two are linked in common citizenship and have a common Head of State, the Queen.  In consultation with the Cook Islands Government, New Zealand responsible for Cook Islands external affairs and defence.  New Zealand has pledged a continuance of its financial help and free entry of Cook Islanders and their produce to New Zealand.  Thus a former colonial relationship has been transformed not into independence, but into a free partnership through which the task of development in the Cook Islands can best be addressed.  

Niue:   Moving along same path of increasing control of its own affairs.  A constitutional mission of JM McEwen, Secretary of Island Territories, and Professor Aikman, from Victoria University of Wellington, went to Niue in January 1965 for consultations with the Niue Assembly.  

Tokelau:  Probably incapable of any separate existence.  It was suggested they might want to join either Western Samoa or the Cook Islands.  Tokelau people, after consultation with the Western Samoan and Cook Island Governments, decided against such proposals, and asked for continued association with New Zealand.  

Increasing desire that Island people play a greater part in the management of their own affairs.  Desire reinforced by the intensification of feeling against colonialism and pressure in the United Nations and elsewhere for its irradication.  New Zealand spends £1.5 million in the area every year in aid.  

Western Samoa:  Through a Treaty of Friendship signed in 1962, the Samoans have maintained close ties with New Zealand.  In response to a request made by the Samoan government under the Treaty, New Zealand has agreed to act as its official channel of communication with other governments and international organisations outside the Pacific area until Western Samoa is in a position to develop its own diplomatic machinery.  The Treaty of Friendship has been expanded by separate agreements entered into by both Governments.  These include arrangements about Faleolo Airport and the recruitment of teachers. Aid programme of £150,000 per year until 1968.  Lists other assistance by New Zealand and other agencies.  Relations between New Zealand and Western Samoa since three years of independence have remained close and cordial.  

Fiji:  Comments on tensions between Fijians and Fijian Indians.  Comments on relationship between Fiji and England.  Agreed that for the time being independence should be the goal, and that a constitutional link should be maintained with Britain, which would include a continuing responsibility for defence and external affairs.  New Zealand is inevitably effected by this outcome.  New Zealand supplies personnel to Fiji military forces, teachers and other supportive and technical staff.  New Zealanders live in Fiji and is a tourist destination.  For these reasons the department has followed the developments in Fiji as closely as possible.  

41.3 Report for the year ended 31 March 1981

South Pacific Regional Trade and Economic Co-operation Agreement (SPARTECA) signed.  This is a non-reciprocal agreement providing unrestricted entry and duty free access to New Zealand and Australia for most products produced by Forum Island countries.  

41.4 Report for year ended 31 March 1982

UN visit to Tokelau 1981.  Mission noted view that Tokelau did not want to review their relationship with New Zealand.  

Comments on Cook Islands constitutional amendments.  After consultation between the two Governments and with Buckingham Palace, the Queen is no longer the Queen in right of New Zealand and there is no longer a New Zealand High Commissioner.  Instead the Cook Islands have their own representative known as the Queen’s Representative.  

41.5 Report for year ended 31 March 1984

The continuing migration of many Pacific Island people contributes to the closeness of relations between Pacific Island nations and New Zealand.  

41.6 Report for year ended 31 March 1985

The Government established a new Cabinet portfolio of Pacific Island Affairs.  This reflects New Zealand’s commitment to “the concerns of the Pacific Island peoples resident in New Zealand”.  An Advisory Council consisting of representatives of each Island community in New Zealand has been set up to assist the Minister in his work.  Noted that economies of most Pacific Island countries remain fragile.  

41.7 Report for year ended 31 March 1986

Faleolo Airport in Western Samoa upgraded with the assistance of New Zealand and others.  

41.8 Report for year ended 31 March 1987

Niue Review Group reported to Parliament.  This Group consisted of representatives from the Government of Niue and the Government of New Zealand, on the relationship between the countries over the past 11 years of self-government.  This Group Report aimed to strengthen the relationship between the two countries and ensure maintenance of a community on Niue.  

41.9 Report for the year ended 31 March 1988

Down graded bilateral relationship with Fiji, with partial suspension of the aid programme later on moving to restore aid.  Increased assistance to Tokelau and Niue.  Further political and economic evolution underway in the Cook Islands.  A review committee recommended phased reduction in budgetary support.  

41.10 Report for the year ended 31 March 1989

Attention given to strengthen the political and economic development in the Cook Islands, Niue and Tokelau.  Aid to Fiji was resumed.  Niue committed to Concerted Action Plan in Niue, spending over $33 million in three years, initiated in 1988.  Purpose was to maintain a viable community in Niue.  

41.11 Report for the year ended 31 March 1990

Increased assistance for several vulnerable Islands, which included Niue.  Budgetary support of $2,500,000 to the Cook Islands.  Loans to the Cook Islands and Western Samoa.  

41.12 Report for the year ended 30 June 1994

Tokelau entered a phase of substantial restructuring of government and consequently a greater degree of self-reliance.  

42. Secondary Sources

[This section is organised so that the most general sources appear first.]

42.1 Pacific Islands Yearbook   
Reference:   Norman and Ngaire Douglas (eds)  (17th edition, Fiji Times Ltd, Suva, 1994).

Content:   Sixteen previous editions provide insight into the past.  A reference tool, which has an entry for the Cook Islands, Fiji, Niue, Tokelau, Tonga and Samoa.  Each entry contains a general introduction, descriptions of the people, land and environment, government, justice, defence, education, labour, health, economy, manufacturing, local commerce, tourism, overseas trade, finance, transport, communications, utilities, list of major office holders and government offices, and history.

The Yearbook also contains a timeline on important events in the Pacific, and articles.  The articles in the 17th edition are on Pacific Island Economies, Decolonisation and Political change (which includes comment on Fiji), Pacific Islander Migration, and Inter-governmental Organisations in the South Pacific (which comments on the South Pacific Commission, South Pacific Forum, and the Pacific Forum Line).

42.2 Pacific Neighbours: New Zealand’s Relations With Other Pacific Islands

Reference:  Ron Crocombe, (MacMillan Brown Centre for Pacific Studies of the University of Canterbury, and the Institute of Pacific Studies of the University of the South Pacific, Christchurch, 1992).

Content:   Contains an extensive bibliography.  Covers all aspects of New Zealand’s relations with the South Pacific peoples and nations.  The focus is historical and political and covers the movement and interaction of people, including discussion on Pacific Islanders working and living in New Zealand, and New Zealanders living in, and visiting, the Pacific Islands.  Crocombe also records resource flows between New Zealand and Pacific Island nations, commenting commercial and non-commercial resource transfers.  New Zealand’s role in education in the Pacific is also discussed.  He also examines political relations in the formal and informal context.

42.3 South Pacific Islands Legal Systems  

Reference:   Michael A Ntumy (ed)  (University of Hawaii Press, Honolulu, 1993.)

Content:   This book is a comprehensive reference to the legal systems and nations of the South Pacific.  It gives an broad description of the constitution of the Cook Islands, Fiji, Niue, Tokelau, Tonga and Samoa.  It provides a dateline of prominent events, and comments on the historical, cultural and economic aspects of each Pacific Island nation.  
42.4 Pacific Constitutions

Reference:   Peter Sack (ed), Proceedings of the Canberra Law Workshop VI,  (Law Department, Research School of Social Sciences, Australian National University, Canberra, 1982).

ISBN 0 86784 164 8
Content:   This book contains amended versions of papers prepared for the sixth Canberra Law Workshop in April 1982.  It contains a variety of papers including:

Constitutional Developments in the Cook Islands, CC Aikman.

[See document 8.6 in the Cook Islands section.]

The Constitutions of Niue and the Marshall Islands: Common Traits and Points of Difference, Alison Quentin-Baxter

[See document 7.2 in the Niue section.]

Rituals, Rhetoric and Reality: Decolonisation and Associated Phenomena, JM Herlihy.

Article gives an overview of decolonisation in the last 50 years in the South Pacific.  Discusses the political influences on Western powers to decolonise and looks at constitution building in the Pacific.  

Technical Expertise and Cultural Differences:  The Consultant’s role in the pacific Examined, N Meller.

Discusses the role of consultants in drafting constitutional documents.

42.5 Law, Politics and Government in the Pacific Island States

Reference:   Yash H Ghai (ed),  (Institute of Pacific Studies, University of the South Pacific, Suva, 1988).
Constitutional and Legal Relevance:    This book discusses various aspects of the constitutional and governmental systems of the independent Pacific island states, including Niue, Cook Islands, Samoa, Tonga, and Fiji.
Content:   The book contains a number of essays, by various authors, including:

“Constitution Making and Decolonisation”  by Yash Ghai.  This chapter introduces the reader to constitution making and decolonisation in the South Pacific, comparing the process in various Pacific Islands, including Niue, Tonga, Samoa, Fiji, and the Cook Islands.  It discusses the importance of constitutions in independence, the process of constitution making.  Ghai also discusses the options open to island nations, independence, association or integration.  He also discusses the structure of Government and the head of state and citizenship.

42.6 Heads of State in the Pacific.  A Legal and Constitutional Analysis

Reference:   Yash Ghai and Jill Cottrell  (Institute of Pacific Studies, University of the South Pacific, Suva, 1990).
Content:   This is the sister book to Law, Politics and Government in Pacific Island States, (document 3.7).  This book examines the constitutional provisions relating to the heads of state in Pacific countries, including the Cook Islands, Fiji, Niue, Tonga, and Samoa.  The focus is on constitutional rules and their interpretation, with some attempt to show how they have operated in practice, and what problems there have been or may be.  It compares the nations with the experiences of other countries with similar provisions.  As Fiji was in flux at the time of writing, much of the discussion of that country was based on the 1970 Constitution, although their is comment on the situation at the end of September 1988.  Despite the title, this book deals with a variety of constitutional offices and institutional arrangements.  
Development of Relationship with New Zealand:   Discusses the Constitutional arrangements of these countries, rather than their relationship with New Zealand.  
42.7 Changing Pacific Island constitutions: methods and philosophies

Reference:   Guy Powles  (1992)  22  VUWLR  63.

Content:   Analyses the constitutions of the Cook Islands, Niue, Tonga, Fiji and Western Samoa, examining how they limited the power of the legislature to change the constitution, and details the authority for, and techniques of amendment and review.  The annexure to the article contains a useful chart on how each constitution is amended. In the Cook Island’s and Niue Constitutions it notes the additional requirements necessary to change the “free association” clauses.  
42.8 Pate Lali Nafa Strategy for Pacific Islands Employment and Service Delivery

Reference:   Department of Social Welfare Publication, 1996.

Constitutional and Legal Relevance:   This is the Department of Social Welfare strategy for Pacific Island staff and clients.  

Content: In the foreword Margaret Bazley, the Director-General of the Department, asks that the Department ensure that: policy development takes account of the needs and aspirations of Pacific Islands peoples; service delivery is sensitive to the cultural preferences of Pacific Island peoples; and Department staff can be themselves at work other than ‘honorary palagi’.

Booklet concerned with the peoples of six Pacific Island nations -Samoa, Cook Islands, Tonga, Niue, Fiji and Tokelau.  Pacific Island perspectives are a key part of policy development and service delivery.  There is to be an active promotion of policies and practices which will result in improved outcomes and greater well-being for Pacific Island people.  Lists series of strategies that the department must implement, includes instituting procedures for ensuring collective Pacific Islands input into policy decisions.  

42.9 Immigration of Pacific Islanders to New Zealand, 1986-1991: Policies, Patterns and Outcomes

Reference:   Karen Brake, New Zealand Population Review, Volume 19(1 & 2) May/November 1993, p173.
Constitutional and Legal Relevance:    This paper documents immigration between 1986 and 1991 from Fiji, Tonga and Samoa, in terms of policy initiatives, patterns of movement, and employment outcomes.  The study is concerned primarily with reviewing the changes in immigration policy introduced in 1986, interpreting the patterns of migration in the context of these policy changes, and establishing how the immigrants were faring in the New Zealand labour market in March 1991.
Content:   The paper contains a review of the immigration policy guidelines adopted by the Labour Government in August 1986.  It also looks at the broader economic and political transformations in the Pacific and New Zealand in the 1980s.  This includes the effects of the share-market crash in 1987, the military coups in Fiji and economic restructuring in New Zealand.  The study examines the flow of migrants from Fiji, Tonga and Samoa, and identifies in these statistics the impact of the military coups in Fiji, the impact of high levels of unemployment, coupled with the prime Ministers concern in 1989 with the levels of immigration from some Pacific countries.  Different dimensions of the impact of immigration policy, external events, and pronouncements by politicians are revealed when applications for residence visas and permits are examined.  

Development of Relationship with New Zealand:   Large migration gains can be related to changes in immigration policy in 1986, the Immigration Act of 1987, and the economic and political transformations that occurred in New Zealand and the Pacific in the 1980s.  The removal of a source of country preference in the immigration policy, has served to increase the numbers of skilled migrants leaving from Tonga, Fiji and Samoa.  Changes to family reunification entry have meant that more young people are entering New Zealand from the Pacific.  The experiment of visa-free entry effected migration from all of these three countries.  The transitional provisions within the Immigration Act 1987 also affected the numbers of Pacific Island migrants approved for entry, as did the Fiji coups.  

42.10 A South Pacific Role for New Zealand

Reference:   Russell Marshall,  New Zealand External Relations Review, 1989/2.

Content:   This is a general comment by the New Zealand Minister of Foreign Affairs on the Governments “pacific policy” in 1989  (Labour Government).  Factors that characterise the foundations of New Zealand’s South Pacific role include geographic proximity, shared maritime environment, ancient and close cultural and historical links between Maoridom and Pacific Polynesia, communications and trading connections, investment and migration flows, missionary and educational associations and the specific formal constitutional links that New Zealand retains with the Cook Islands, Niue and Tokelau.  

New Zealand’s policy consists in doing more of what we have been doing in the region and doing it better.  In 1984 our aid to the region totalled $62.7 million, and in 1988 $55.9 million.  Application of user pays to services previously given free, for example airport calibration or meteorological assistance.  The insistent preoccupation of Island leaders with issues of economic security is very real.  Underlying assumption that New Zealand and Australia possess special responsibilities to help preserve the region’s well-being and its security in an economic and political sense.  Mr Marshall reported he was engaged with his ministerial colleagues about restoring New Zealand’s aid effort.  

Must maintain contact with Fiji during unrest, regardless of how much New Zealand deeply disapproves of the methods chosen.  As a close Island neighbour and an old friend, New Zealand has a constructive interest in what transpires.  
42.11 Decolonisation

Reference:    Lindsay Watt,  in Malcolm Templeton (ed) New Zealand as an International Citizen,  (Ministry of Foreign Affairs and Trade, Wellington, 1995).
Constitutional and Legal Relevance:    An “inside” account on the move toward self-government by Western Samoa, Niue, the Cook Islands, and Tokelau.  Lindsay Watt is the current Administrator of Tokelau.
Content:     Good background material, comments.  Contains comparisons between the relationship of each island nation with New Zealand.  The Cook Islands and Niue were much smaller in size and population than Western Samoa, and they had closer ties to New Zealand.  Full independence for the Cook Islands and Niue lacked realism in the local situation; and full integration would not have recognised the islands individuality.  Logic accordingly pointed toward a relationship of free association.  Discussion on what free association involves- not traditional independent country in international law terms.  Remained New Zealand citizens, no limits placed on executive, in New Zealand’s view attained separate international personality and treaty-making capacity.  

Watt discusses New Zealand’s approach in the international context.  Before the Cook Islands no dependent territory since the General Assembly resolution 1541 (XV), had opted for anything other than independence.  There is comment on role of UN in the process of self-government.  
Development of Relationship with New Zealand:   Comments on the development of New Zealand’s relationship with Western Samoa, the Cook Islands, Niue and Tokelau. 
43. Free Association materials

43.1 The Decolonisation of Niue

Reference:   Terry M Chapman, (Victoria University Press and New Zealand Institute of International Affairs, Wellington, 1976)
Constitutional and Legal Relevance:    Terry Chapman worked as a civil servant for the Niuean Government.  He is closely acquainted with the process of government in New Zealand, and he has assisted in preparing the way for self-government in Niue.  This book tracks the path of Niue’s decolonisation and the difficulties that arise in preserving a useful association between New Zealand and Niue after self-government was granted.  

[Refer to document 7.1 in the Niue section for discussion on free association and self-government.]
43.2 The external affairs and defence of the Cook Islands - the ‘Riddiford Clause’ considered

Reference:   Alex Frame  (1987)  17  VUWLR  141.

Constitutional and Legal Relevance:   Discusses section 5 of the Cook Islands Constitution Act 1964.

Content:   Section 5 was intended to reserve legislative power to the New Zealand Parliament about matters of external affairs and defence of the Cook Islands.  Professor Quentin-Baxter, had earlier argued that the clause did not preserve legislative power to New Zealand over any aspect of the Cook Island affairs. The section does declare the Queen in right of New Zealand has ‘responsibilities’ for the external affairs and defence of the Cook islands.  Frame asks which Ministers (New Zealand or Cook Island) are to advise Her Majesty on Cook Island matters.  He concludes section 5 does not answer the question and looks to convention to understand the ambiguous section.  

In 1976, the New Zealand Government told the United States that:

“... the Cook Islands has exercised and continues to exercise in the field of foreign relations attributes recognised in international law as attributes of an foreign state.

The Cook Islands Government is not restrained from initiating international negotiations or concluding agreements and there is no constitutional requirement for prior authority or approval from the Government of New Zealand.  

It is clear from the Cook Islands Constitution Act ... that, until the Cook Islands assumes sole responsibility for the conduct of its international relations, New Zealand will remain internationally responsible for the acts and obligations of the Cook Islands.”
Frame concludes that the convention has changed, from one favouring the New Zealand Ministers to one favouring the Cook Island Ministers.  

43.3 New Zealand - The Associated States of the Cook Islands and Niue and the Territory of Tokelau

Reference:   Hurst Hannum,  Autonomy, Sovereignty, and Self-determination: The Accommodation of Conflicting Rights  (University of Pennsylvania Press, Philadelphia, 1992).

Content:   Discusses the relationship of the island nations with New Zealand, and compares the status of Niue’s and Cook Islands with that of Tokelau.  Gives short summary of the constitutional aspects of the islands; discussing executive powers, legislative powers, and judicial powers.  

The book also has a section on Fiji, where it discusses Fiji’s historical background, governmental structure, and recent events. There is no reference to the  relationship of Fiji to New Zealand.  

43.4 The Constitutions of Niue and the Marshall Islands: Common Traits and Points of Difference. By Alison Quentin Baxter

Reference:   In Pacific Constitutions Alison Quentin-Baxter in Peter Sack (ed), Pacific Constitutions Proceedings of the Canberra Law Workshop VI, (Law Department, Research School of Social Sciences, Australian National University, Canberra, 1982), p97.

[See document 7.2 in Niue section.]
43.5 Sustained autonomy - An alternative political status for small islands?

Reference:   Alison Quentin-Baxter  (1994) 24 VUWLR 1.

Content:   This paper discusses the Pacific model of free association with an independent State.  Quentin-Baxter suggests in practice it has become very close to independence.  For some this has worked well, but for others it has imposed an unduly heavy burden of institutional self-sufficiency.  The possibility of fashioning new approaches (sustained autonomy) is discussed.  It is submitted by Quentin-Baxter that this model is better suited to the needs of some very small, non-self-governing islands yet to exercise their right of self-determination.  

44. Lomé Convention

In 1975 the European Community signed the Lomé Convention with a group of independent African, Caribbean and Pacific ACP) countries which included Fiji, Tonga, and Samoa.  As signatories to the First Lomé Convention are entitled to a number of trade and aid advantages in their relations with the European Union.  The Union takes roughly 50 percent of these countries’ exports, free of duties or quotas.  The union has also introduced a significant programme of financial and technical aid.  Together with its member states, it has provided on average some 23 per cent of all assistance received by South Pacific independent countries.  The importance of EU-Pacific relations is illustrated by the permanent presence in Brussels, of three ambassadors, representing Samoa, Fiji and Papa New Guinea.  The Commission of the European Communities maintains two delegations and four offices in the Pacific ACP countries.

44.1 Europe’s Changing Development Agenda. Implications for the Pacific

Reference:   Martin Holland, in New Zealand International Review, July/August 1997, Volume XXII, No 4, p11.
Content:   This article discusses the European Union’s approach to the development assistance and the reform of the Lomé Convention.  Holland comments how it has become increasing unfashionable for states to follow traditional development strategies, largely because of their moderate success since 1945, and because new priorities such as, charity beginning at home.  On 29 February 2000 Lomé IV expires.  The future Lomé is under review, and the recommendations in the Commission’s Green Paper, in November 1996, may fundamentally alter this relationship.  

The Lomé Convention has provided a policy and institutional framework for Europe’s relations with developing countries.  The original arguments for forming the relationship included the history of colonialism, a Cold War rationale, security of primary product supplies, export markets and concern for the development and maintenance of good government. The selection of countries to be part of the Convention has been criticised as ad hoc, as it was based on post-colonial ties and the Cold War.  Aid provided throughout the Lomé mechanism in 1990 amounted to 52 per cent of the European Unions total external aid (worth New Zealand $2 billion).  

Since the fall of communism in 1989, these third world developing states have seen European Union funds switch dramatically in favour of the transitional economies of Central and Eastern European Union.  In November 1996 the Commission of the European Union issued a Green Paper
 on the post-Lomé options.  It can be seen as an obituary for the Lomé framework.  The past motivations of altruism and self-interest (based on a Cold War mentality) are under attack and the new intellectual rationale driving the European Unions external relations now emphasises democracy, market economy and regional security.  

The European Union Third World relations will be fundamentally altered in the year 2000.  Four basic options are outlined in the Green Paper:

1. Maintaining the status quo.

2. Uniform application of the European Union’s Generalised Scheme of Preferences, which would remove trade from any European Union Third World Agreements.

3. Uniform reciprocity that would provide a the European Union ACP free trade area.

4. Differentiated reciprocity where different states would receive different reciprocal arrangements with the European Union.  

The last three options all imply a reduction in the current ACP ‘privileges’.  Under threat are the concepts of equal partnership between the European Union and the ACP countries, automatic entitlement to aid, and the security of long-term treaty based trading relations.  

Development of Relationship with New Zealand: What are the implication for Samoa, Fiji, and Tonga as Lomé States and New Zealand as an aid and trade partner?  There is a potential threat of divide and rule, if the European Union’s relations are regionalised, as then the islands would be competitors rather than a united negotiating block.  Further less money would be spent on development and as aid and trade preferences became more targeted, the island nations may find themselves excluded from the Europe’s development priorities.  

The 1995 British Aid Review recommended the virtual withdrawal of all British aid to the region:  by 1998-99, the Pacific will receive just £3 million from the British bilateral aid programme.  If this trend is combined with the withdrawal of relations with the Pacific, there could be an expectation that the regional powers, such as Australia and New Zealand and possibly Japan should do more.  A fundamental change may take place, then New Zealand’s role in the Pacific will become curtail.
45. Bibliographies

45.1 Pacific Law Bibliography   

Reference:   Jacqueline D Elliott  (2nd edition, Pacific Law Press, Australia, 1990).

Content:   Bibliography of legal materials on Pacific Islands Nations, including, Fiji, Niue, Tokelau, Western Samoa, Tonga and the Cook Islands, current to 1993. 

45.2 Pacific Law Materials in Wellington

Reference:   (1984) 14  VUWLR  317.

Content:   A list prepared during the summer of 1983 of all Pacific material available in Wellington, mainly at the Victoria University Law Library, but also including the General Assembly Library, the  Ministry of Foreign Affairs and Trade Library, and the Alexander Turnbull Library.  

45.3 Law and Development: An Asian Bibliography:  A bibliography of academic literature on Law and Development in the Asia-Pacific region

Reference:   The Law Library Office of the General Counsel Asian Development Bank, Manila, Philippines, May 1997.

Content:   Includes materials on Cook Islands, Fiji, Tonga and Western Samoa.







� 	For further discussion on the meaning of self-determination and free association see the General Section, part 4, the Niue section documents 4.2; 4.4; 7.1; and  7.2, and later in this section, part 8.


�	As well as the Cook Islands Government and the Bank, the following were invited: Australia, Canada, France, Germany, Italy, the Republic of Korea, Japan, Malaysia, New Zealand, the People’s Republic of China, the United Kingdom, the United States of America, the European Union, the Forum Secretariat, IFAD, the South Pacific Commission, and the United Nations Development Programme.  The following were invited as observers: the Commonwealth Secretariat, ESCAP/ Pacific Operation Centre, and the Pacific Financial Technical Assistance Centre.  The Cook Islands Framework for Consultative Group Meeting, filed 10 June 1996.


� 	Dr Hilton Root, “The Cook Island Reform Program.  An Assessment”, filed 10 June 1996, for the Consultative Group Meeting for the Cook Islands, Suva, 3 June 1996.


� 	Communiqué The Cook Island Reform Agenda Reviewed,  Consultative Group (CG) Meeting Convened by the Asian Development Bank on 3 June 1996, Suva, Fiji, filed 10 June 1996.


� 	See G Marston and PDG Skegg  “The Boundaries of New Zealand in Constitutional Law”  (1988) 13 NZULR  1.  This article seeks to ascertain the present day location of the limits of New Zealand in constitutional (rather than international) law, by seeking to establish which areas of land and sea can be regarded as being comprised within the territorial description of New Zealand.  


� 	WHEREAS by Order in Council dated the 13th day of May 1901, and made under the Colonial Boundaries Act 1895, it was ordered by His Majesty the King (with the consent of the General Assembly, testified by resolution of both Houses of the said General Assembly) that on and after a date to be appointed by the Governor by Proclamation the Islands of the Cook Group and all other the islands and territories then or thereafter forming part of His Majesty's dominions situate within the boundary lines set forth in the First Schedule hereto should form part of New Zealand: And whereas by Proclamation dated the 10th day of June 1901 the Governor appointed the 11th day of June 1901 to be the date on and after which the said Order in Council should come into effect: And whereas it is expedient to make better provision with respect to the government and laws of the said islands.


� 	For discussion on how the common law has developed in Pacific Islands see Guy Powles  “The common law as a source of law in the South Pacific: experiences in Western Polynesia”  (1988)  10  University of Hawaii Law Review  105 and AH Angelo  “The Common Law in New Zealand and Tokelau”  (1988)  16  Melanesian Law Journal  1.


�	For history about the drafting of Pacific Island constitutions and discussion on how the Westminster system was adapted to suit the Pacific Islands, see  Yash Ghai “The Westminster model in the South Pacific: the case of Western Samoa”  [1986]  Public Law  597.


� 	These amendments were the result of a request by the Cook Islands Legislature.  See the United Nations document 5.1.  


� 	For further information on the effect of entrenchment provisions in Pacific Island constitutions, see Alex Fame  “Pacific Islands Law Officers meeting (PILOM): Entrenchment in Pacific”  [1987]  NZLJ  320.


� 	See Alex Frame “The external affairs and defence of the Cook Islands - the ‘Riddiford clause’ considered”  (1984) 14 VUWLR 311.


� 	The New Zealand Audit Office no longer performs this function.  The Constitution Amendment (No 14) Act 1991 gave this duty to the Cook Island Audit Office.  


� 	CC Aikman discusses this Act in “Constitutional Developments in the Cook Islands” in Peter Sack (ed), Pacific Constitutions Proceedings of the Canberra Law Workshop VI, (Law Department, Research School of Social Sciences, Australian National University, Canberra, 1982).  Document 8.6.
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� 	The definition of New Zealand for the purposes of this section in the interpretation section of the Acts Interpretation Act 1924: "The colony", "this colony", "the Dominion", and "New Zealand", when used as a territorial description, mean the Dominion of New Zealand, comprising all islands and territories within the limits thereof for the time being other than the Cook Islands, and do not include Tokelau or Niue.
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� 	See below Alison Quentin-Baxter “The Constitutions of Niue and the Marshall Islands: Common Traits and Points of Difference”  and Alex Frame “The external affairs and defence of the Cook Islands - the Riddiford clause considered”  (1984)  14  VUWLR  311.
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�	The definition of New Zealand for the purposes of this section in the interpretation section of the Acts Interpretation Act 1924: "The colony", "this colony", "the Dominion", and "New Zealand", when used as a territorial description, mean the Dominion of New Zealand, comprising all islands and territories within the limits thereof for the time being other than the Cook Islands, and do not include Tokelau or Niue.
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� 	For discussion on how the common law has developed in Pacific Islands see Guy Powles  “The common law as a source of law in the South Pacific: experiences in Western Polynesia”  (1988)  10  University of Hawaii Law Review  105 and  AH Angelo  “The Common Law in New Zealand and Tokelau”  (1988)  16  Melanesian Law Journal  1.  Professor Angelo discusses the reception of the common law in Tokelau, and the feasibility of the use of language other than English in common law systems, and various aspects of the operation of the common law.
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